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EXECUTIVE SUMMARY

Overview

_This is the final report of an investigation into the decision of the National Forest
Board to award the Kamula Doso forest management area in the Western Province as
an extension to the existing Wawoi Guavi timber nghts perrmt ' '

The Waw01 Guavi timber rights permxt has been held by the lebunan Hlj au.group of
companies since 1992. The Board’s decision gave Rimbunan Hijau access to Kamula
Doso, an area almost double the size of the area of its existing permit. The decision
-aroused  widespread concern as by treating Kamula Doso as an extension, the
advertising requirements of the Forestry Act were bypassed. '

This report focuses on the propriety of that decision, in particular the considerations
taken into account by the National Forest Board when it made its decision. :

| Prinéfpal findings

e The forest management 'agreem'evnt entered into between the Kamula Doso -
: landowners “and the PNG Forest Authority was vmd because or non-" -
compliance with the Forestry Act,

. the decision to award the' forest management area as an extension was based
on improper considerations; : E ‘

o the conduct of certain members of the Board and consecutive Ministers for
Forests was wrong;

e in reachiﬁg its decision the National Forest Board place(i undue'Weighl onthe
fact -that the Rimbunan Hijau group of companies had built a- veneer
processmg facility at Panakawa, Western Province; - -

e the National Forest Board was aware that Rimbunan Hijau had neither applied

for nor had it been granted a licence under Section 91 of the Forestry Act 1991
to bulld or operate the mill; ] . :

~ Executive Summary
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ce ~the general attitude of the Board when it reached the dccxsmn was to nge the
- correct signals to investors for economic reasons. ' - :

Irregularities

- There were many 1rregularmes surroundmg the Nanonal Forest Board dec1s1on of 4
-~ F ebmary 1999: . . v -

e when the decision to award Kamula Doso as an extension to the Wawoi Guavi
' " rights permit was made on 4 February 1999, the forest management agreerent
~in place was defective and void; : »

e the National Forest Board was’ aware that Wawoi Guavi Timber Company was
~not complying with its contractual obligations under the Wawoi Guavi permit
“but went ahead to award the company the 700 OOO hectares Kamula Doso
- forest management area as an extension; .

e at the time of the deciSion dEVeIopmént options studies as well as the final

~project- guidelines for the project which were necessary pre-reqmsnes to an
“extension under Section 64(3) of the Forestry Act were not ﬁnahsed :

~ “despite the recommendation of the Western Province Provincial Forest
- ‘Management Committee to advertise the project as a stand-alone project the
Board went ahead to award it as an extensxon to the Wawoi Guav1 tlmber
- rights permit. . : -

Wrong conduct

" The conduct of the following public officials was wrong:

. ' the Managing birectof National Forest Servicév Mr Thbmas Nén;

e ‘ 'D1rector Ofﬁce of anxronment and- Conservatxon member of the Natxonal
~Forest Board, Dr Wari lamo; : :

e membet of the Nationai F orestﬁBoard, Mr Gabﬁel ‘Sarﬁél;
e Minister for Forests, Mr Andrew Baing;
:_:“-:’o _"_a subsequent Minister for Forests, Dr Fabian Pok,

e “Governor of Western Province, Mr Norbert Makmop.-

Executive Summary




‘ Recommendatnons -

@ _-..--: The Na‘uonal Forest Board make : a formal decxsmn to rcvoke 1ts decxsxcn of 4
‘February 1999 to award Kamula Doso as an extension to. the existing Wawoi -
Guaw timber rights pcrmlt and declarc that carher demsmn anu hty, :

s . the Natmnal Forest Board and the Depaﬂment of anronment and
. Conservation ensure that the provisions: of the Environmental Planning Act

Chapter 370 be complied with in the allocation and lmplemcmatmn of all
forest development prowcts in the- country,

® all provmcml forest management committees ensure that 1he1r dunes under the
B Foreszry Act 1991 are strxctly and dlhgcmly comphed wnh : -

o the Forestry Act 1991 be amended $0 that it expressly states thdt thc: Minister
- for Forests may only direct the- Board ‘on’ matters of pollc,y and not-on. -
operatmnai matters; L

6 thc National Forest Board make clcar pohcy guldchnes on thc size of forest
| ‘mandgement areas to be advemsed asa stand dlonc pTOJ ect or as-an extcnsion;

o the Natmndl Forest Board undcrtake annual reviews of a}l 10ggmg ope ations
' in- the country to ensure full compliance with contractual obhgatlons md to -

carefully screen future applxcatlons from defaulting companies;

e the future ‘public’ rc~employment of Thomas Nen must be carefully and
‘ ‘crxtlcally viewed; v . v
o the' Nauonal Executive Councill"givc written notice 10 Wdﬁ"; Jamo under

Section 14(4) of the Forestry Act, ‘advising that the NEC| intends to terminate
his appointment as a member of thc—: Natlondl Forcst Board on the aro and of
mefﬁuency, : - : : : : :

o the National Executive Council give written notice to Gabricl Samol under =
0 Section 14(4) of the Forestry Act, advising that the NEC intends to terminate
s appointment as a mcmber of the National F orest Board on thc ground of

inefficiency;
° coordination belWCcn departments and other governmental bodies be markedly

improved to-‘ensure necessary comphance w1th all requlremcnts relating to
. proposad forest projects; . ‘ s
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e present projects and future proposals by the Rimbunan Hijau group of

- companies be carefully audited and monitored to ensure that all legislative
‘requirements pertaining to forest industry activities are strictly complied with;

‘and that all future proposals by that group of companies be critically screened
before approval.

-~ Conclusion

At the time of this report amendments have been made to the Foresiry Act 1991 the
effect of which is that a decision such as the one made on 4 February 1999 by the
“National Forest Board is now prevented. : : . .

The Ombudsman Commission, howcver, remains concemed that thc Board senously
violated the Forestry Act. : : :

“Any future allocation of Kamula Doso must comply with the provisions of the
Forestry Act as amended in 2000. The Act now requires all forest development
~projects to be advertised for tender. They can only be awarded as an extension where
“the area is so small on its own to sustain a stand-alone project. The Kamula Doso
- forest management area must now be allocated through advertisement.

* ‘Executive Summary
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CHRONOLOGY

1996

May 21
Jul 11
Aug12
Sep 6

1997

Aug 21
Aug 29

Sep 1

Sep 19

Sept 23
Sep24

Sep 25

“Wawoi Guavi Timber Company writes to Managing Director

project be developed as an extension to commence that year.

i Kamusie, Western Province.

Council submission based on the proposal;’ :

- proposal for Skate.

of the -

National Forest Service saying they had been approachcd “by the -

forest resource owners to develop thelr land’

Wawoi Tumu Holdmgs ertes to Mmlster 'for Forests, Andrew Bain g

Bamg replies to- Wawoi Tumu Ho]dmgs statmg Kamula Doso
not be logged until 1998 or 1999.

would -

Baing writes to Wawoi Tumu Ho-]dmgs stating he has directed that the

First Rimbunan Hijau submission to Mr _.Konga for vencer proc

essing.

Prime Minister Skate writes to Mr Konga requesting report on status of

prOJ ject, Minister to prepare Cabmet submxssmn for cons1derat10n.

Secretary Kalinoe - directs preparation of ' draft National - Exe

o ‘Konga referred bnef proposal to Depa.rtment of Trade and Industry

cutive -

Department of Trade and Industry prepares bnef on status of project

National Executive Council submission finalised and cleared for final

screening by Inter-departmental project screening committee. -

Committee ‘meeting. Kalinoe advises that submission  finalise
‘ forwarded to National Execunve Councﬂ Secretanat '

Natlonal Executlve Councﬂ' Demsmn No 41/97 approves T
(veneer mill) in principle..

‘ Chrohology -

d and

roj ect
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Ot 15
~ Oct 26
- Nov4

~ Nov 20

~Nov 28
 Decl1-12

1998

Farly Jan

~ Feb 18
Jan 18
 Mar ]6 ‘

: Mar 21

April":7

Apr 16

Department of Trade and Industry receives letter from Rtmbunan Huau ‘
““enclosing another list of equipment for the pmJect : :

“Trade and Industry writes to Ofﬁce of the Legtslatwe Counsel to clear :
- see(md list. : :

-~ Wawoi Tumu Holdings wrttes te the new Mmlster for Forests, Fabian
. Pok. , : . , _

: Managmg:, Dtrector Zurenuee informs Wawoi Tumu Iioldmgs that
allocation “of Kamula Doso would be done by the PNG Forest.

- Authority . in - consultation ~ with - the Westem provmmal forest

' management committee and the landowners. - . e

Inter- depaltmental pro;ect sereenmg commtttee met to con31der the
- second submission. s . : _

~Trip by i_\ntet-?departxtiental delegatieﬁ to veneer mill projeet site m
- Western Province:

Another National Exeeut:ve Councﬂ submission rejected bccause 1t
lacked detailed information. - '

. Thomas Nen beeomes Managmg Dlrector of’ Nattonal Forest Servme

- PNG Forest Authortty approves the forcst management agreement for
' Kamula Doso

__"vSecond visit to the mtll site by techmcal officers of Department of
Trade and Industry ‘ ‘

| vbecond submlssmn on the veneer mlll pro;ect fma]lsed a;nd submltted
 to the National Executive Council. » ‘

N Wawcn Tumu Holdmgs wntes to Nen concemmg Kamula Doso

: Natnondl Executtve Councﬂ Demsmn No 79/98 approvmg tax and
- other exemptions on Panakawa rml]

v Westem Provmce provmcwl forest management commtttee meetmg ‘
> (2/98) Daru, Westermn Provmee ‘e

Chromﬂogy
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Apr 24 Nen wntes to “Wawoi Tumu Holdmgs seekm,g, its preferonc ~for
' allocation of Kamula Doso. -

May4 Rimbunan IIijau assxstam' gencmlymanagér writes to National Forest
‘ Service, advising that construction of mill is at advanced stag,e nvites :
senior managers to Visit the mill. ' s : :

May 18 dem Tumu Holdmgr,s ‘writes to Nen cxpressmg_, preferom,e for deox
" Guavi Timber Company as dcvolopcr of Kamula Doso

May 21 Nen writes to Secretary of Departmem of Trade and [ndustry regarding g
: " Rimbunan Hijau’s draft project proposal for the Panakawa mill. B
May 22 - - Nen- writes to- Wawoi Tumu Holdings oonfi‘rming preference of =
-~ landowners for Wawoi Guavi T1mbcr Company as’ devoloper of Kamula -

“Doso. ‘
“ May 26 Nen writes to Wawoi Guav1 Timber Company to submxt applxcdtlon for .

an extension for Kamula Doso

‘ Méy 30 Nen and three Na‘uonal Forest Serv:ce olﬁccrs aocept Rxmbun.m Hijau
" “invitation and visit veneer mm plant site. . : .

RN 11110 & R ‘Wawox Guav1 Txmber Company writes 0 Chdlrman of Nanonal FOrest
" Board ‘requesting that Kamula Doso  forest management  area be
allocated to it as an extension to Wawoi Guavi timber permit.

Jul ‘-"jf Guidelines for the preparation of d--frevised veneer mill proposal. -
Jul14  Minister Pok writes to National Forest- Board ‘Chairman directing
Board to consider allocating Kamula Doso as an. extonsmn 10 deoi -
. Guaw Timber Company o
Jul27 Natlondl Forest Board meetmg Mmlster S letter dISCUSSCd
Jul 30 Samol writes to Pok; in rcply to the Minister’s letter of 14 July saying
" development options’ study and’ project guldelmcs must ﬁrst be -
comphcd wuh : . - . ‘
Jul 30 E Gcneral Counsc] to the Natlonal Forest Scrv1ce Chris Marlow dvises

Director -of the Service’s Policy bccrc—:ta:nat on legal requ1r*ments-~
relating to extensions. =~ o v B

o Chfo'nology i




; Aug4

- Aug 26
- Sept17
- Sept 21

Sept 22

Sept 23

Oct 27

 Oct

1999

s b
Jan'8
Jan 13
Jan 13

27 Tan

Feb4

- Cabmet reshufﬂc Peter Arul becomes new Mxmster For F orests -

- Jaako Poyry consultams mspccts mﬂl sxte with - Forcst M1mster

Managing Director of National Forest Service and represcntatlves of ‘

- Department of Trade and Industry.

Nen’s second Ictter to Department of T rade and Industry expressmg
~ concern about veneer project. ' ;

- Governor of Westem Province, Norbert Makmop, wntes to ane
- Minister Skate about Kamula Doso. : :

- Arul writes to Acting Chairman of the National Forest Board Gabriel
~Samol requesting a brief on the situation regarding the Kamula Doso
- forest management area. :

Samol responds to Arul’s Tetter.

Makmop writes to Arul. stating Western Provincial Executive Counéil

endorses Sime Darby Berhad  for Edst Awin, Lake Murray and

- Kamula Doso forcst managemcnt areas in Western Province. ;:"_

- Nen’s business paper on R1mbunan Huau plywood mill at Panakawa»
“ submitted for the National Forest Board meeting in October 1998.

'Anthropologxst Mlchael Wood writes to Cha1rman of Natxonal Forcst»
“Board, Samol : '

Samol rephes to Wood qucstmmng h]S 1nvolvement W1th Kamula

__-’Doso Iandowners

Nen writes to landowners Olaba Tau and ‘Whisky Maitona, indicating’
- disagreement between landowners in the choice of the developer.

‘National Forest Servme brief sng_,ned by Nen sent to Mlmster for’
Forests. : . , .

“Submission to the chairman and members of the Board by Dr Iamo

‘National - Forest Board = decision  to- award Kamula Doso forest
-management area as extension to the Wawoi Guavi timber permit.

Chronology
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Feb5 Nen writes to Rimbunan Huau urges company to dpply for lic ences
~“under the Forestry Act for the mill. v _

2000
| May 1‘8 - ‘ Na‘uondl Executive Councﬂ Demsmn No -84/2000 - Moratonum on
 logging. v - . v :
Dec 4 - Clement Kdte responds to ‘brelimiﬁéry repbi't.
| Dec 18‘ “Samol responds to'prélimin’ary report.
~ Dec 18 : Bzﬁng‘responds to‘érelimir‘;a;ry rep;ﬂ.
- Dec27 | ‘Nen responds to pr:'éliminafy rcpor.‘:t;
2001 .
Jand Marl ov§ reSponds to pféhmmary reporf‘
- Jan 29 Forestry Amendment Act 2000 is ccmﬁed
Feb2 | Makmop responds to prehmmary r¢port.
Feb 15 g ‘Iaix:lo rcspéhds to ;';felimiﬁ;ry repc;t;t.
Aug 10 Michael Matie respond to preliminary report.
Aug 27 ‘Rimbunan‘ Hijau responds__.to prelimi:n_afy fepor{.
O : 3 v :
‘Feb 4 g ‘ W:;woi Guavi tim‘ﬁér pem;it exteﬁaed for-;l'O yeargfuntil 2612.

Chronology
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LIST OF ABBREVIATIONS
AAC ““ ‘:-_.Z’Annuz‘i}_' Aﬂowﬁblé Cul";’v
” DOS 3 ¥ ':_;:»,De\‘felépnwm ‘Cv)pﬁ'ons-;“Study .
DTI ‘ - . e :1 Dc:paﬁﬁent 01; };I“rade and ‘Indu:sxtry ‘
FMA - : ‘ Forest’ﬂl.\/Ianagément Af‘éreemelé
ICRAF - Individﬁal and‘:'.j’Commﬁhity Rights Ad%?;ocacy Forum
LG - Incorporated Land Group ‘ |
Me :I_::Membevr ofpa;ﬁamemt
NEC | o o - National Execﬁ;tive Cc;;ncil
CNFB . :",’Nationél Fores"i‘fiBoardf
. NFS :__:Naﬁon'al Fores‘t’ServiC%é:
~ OEC »‘ o . ‘, o -,_:v(i)f‘ﬁcepf Erzvifénment:.andCOnvservation a
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PNGFA o 5'__.-Papua NCW‘GL&’]G& Fofp‘ést Autﬁbrity
RH - __Rimbunanﬂijau | e
TRP P s Timber RSSO'Ui:;C Pem‘ﬁ:t |
| ..'I: WG”fC . | Wawox(}uaw ;f;imber éompar&

WTH - W awoi".fTum'u Holdmgs
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1. JURISDICTION AND PURPOSE OF
INVESTIGATION : |

[1.1] . INTRODUCTION

~ This ‘1s the ﬁnal repmt of an mvesngdtlon by the Ombudsman ( ommission to
establish whether or not there was any wrong conduct surrounding the-decision of the
National Forest Board to allocate the Kamula Doso forest management area to Wawoi
" Guavi Timber Company Ltd as an extension to the Wawoi Guavi timber rights pcnmt

This investigation was undertaken oni the Commission’s own initiative followi 153 the
receipt of some relevant information from the non-government - organisation
Individual and Commumty Rights. Advocacy Forurm (ICRAT) :

Unhkc: some Ombudsman institutions in  other _}UTIS(JILUOI}S the  Ombudsman
Commission of PNG has the constitutional power to initiate its own investigations. Tt
" “does not-have to wait until an official complaint is lodged.

~ The Ombudsman Commission issued notices under Section 17(1) of the Organ ¢ Law
on the Ombudsman Commission to the Chairman of the National Forest Board and to
the Managing Director of the National Forest Service on 10 June: 1999 advmngy them
of the Commlsglon s decision to mvcstlg,dte this matter.

12y JURISDICTION OF THL OMBUDSMAN COMMISSION

Sections 218(b) and (c) of ‘the Constitution state that two of the purposcs for
establishing the Ombudsman Commission are: = : ‘

s 1o help in’ the improvement of the work of governmental bodics ‘and the
“elimination of unfairness-and discrimination by them; and

. to help in the elimination of unfair -or ‘otherwise defective legislation and
“practices affoctmg or administered by govcmmcmdl bodics.

Scctlon 219(1)(3)(11) of the Conslzlulzon empowers the Ombudsmdn C‘ommls,mn o .-
investigate on its own initiative or on-complaint by a person affected any conduct on
the part of any governmental body or an officer or employec of a governmental body
in the excrcise of a power or function vested in it;, him or her by law in cascs where.

_ Ch’épter 1
Jurisdiction and Purpose




~the conduct is or may be wrong taking into account amongst other things the National
Goals and Directive Prmmples the Basic R_ights and the Basic¢ Social Obhgahons

' Schedule 1.2(1) definés “govcmmental body” as:

_ the Nat:unal Gavernment; or a provincial govemment or an arm; department agency
-or instrumentality of the Natfonal Government or a provincial government; a body set
up by statute or administrative act for govarnment or ofﬂcnal purposes

The PNG Forest Authority is a body set'up by statute, namely the Forestry Act 1991,
~For the purpose of Section 218 of the Constitution; it is a governmental body. The
-Ombudsman Commission therefore has jurisdiction to inquire into the question of
whether the Board of the Authority — the National Forest Board -~ made an inproper
' decision in awarding the Kamula Doso forest area to ‘Wawoi Guavi Timber Company
- Ltd as an extension to the Wawoi Guav; timber penmt : : :

) : PURPOSE OF THE INVESTIGATION

~Inaccordance with Section 219(1)(a) ‘of the Constitution the purpose of  this
© investigation was: . > :

"-"'__ﬁ_ﬁq to determine Whé’ther aﬁy' of tl’lc}éonducf]@,mder investi gzi'tion was wrongf :
 _}- ” to determine whefher any laws or ddmxmstrauve practlcés were (Iefe,ctzve
f 4] METHOD OF INQUIRY | : “
_-"'::The Oﬁﬁbudsman Commlssxon 1ssued a notlce “cm 10 Juﬁe 199§ under ‘oectmn 17(1) of

the Organic Law on the Ombudsman Commission to the Chairman of the National
“Forest Board and to the Managing Dlrecmr of thc Natlonal Forcst Servme adeng of

“its intention to investigate.

S ection 17(1) states:

Befmre mvestxgatmg any matter wnthm |ts jurisdiction, the- Commxssmn shall mform the
‘responsible person of its intention to make the investigation.

‘The Ombudsman Commission obtained documents and other evidence from a number
of sources and used .its powers under Section 18 of the “Organic Law. on the»
-Ombudsman Commission to require people to produce documents and information.
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Section 1.8(1)’states::__:; . .

7 “Subject to the provisions of this Section and of Section 19, the Commission may from
" -time to time require any person who in its opinion is able t6 give any information relating
to any matter that is being investigated by the Commission to- furnish to it that .
_information and to prodi:ce any documents, papers or things that, in the opiniori of the
o Gommission,. refate fo any matler being mvest:gated by it and that may be .in the
! pussessmn o control of that person.. :

[1.5] - lN TERVIEWS CONDUC IED DURING THE 1NVES'I IGATION

The fohowmg tab'{c hst‘; the poople who were ca lca d,rld gave ev1dence, befoxe he
Commission: - : ;

TABLF 1. 1

PEOPLE WHO GAVF FVEDE\ICE BEI’ORF THE
- C ()MM lS‘aIO’N

J\M s Ursula-Rakova

Mr Tunou Sabuin

Mr Andrew Tagamasan

26 Mr Guas Zarenuoc

- ‘C‘hapter‘l | ‘
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[1.6]  OMBUDSMAN COMMISSION NOT CONFINED TO
; REPORTING ON LEGALITY OF ADMINISTRATIVE
- CONDUCT

When the Ombudsman Commission conducts an-investigation and issues a report, it is
. not confined to reporting on whether or not therc have been breaches of the law. The
~Commission’s constitutional mandate is broader than this. It is authorised to report on
~what, in its opinion, is “wrong conduct”, irrespective of whether that conduct has been
- in accordance with the law. -'

N DEFINING “WRONG CONDUCT”

The Constitution gwoq some guidancc to the Comm1ssmn whcn 1t'1s demdmg wi 1ethex
- conduct is “wrong”. : :

~Section 219(2) of the Constitution states:

N Subject to Subsections (3), (4) and (5), and without otherwise limiting - the general«ty of the
- expression, for the purposes of Subsection (1)(3) conduct is’ wrong if it ig— -

{a) contrary to law; or

- (b) - -unreasonable, unjust, oppressxve or 1mproperly dusc:nmmatory, whether or not it: us
" -in accordance with law or practice; or ) o ) .

Ae) based wholly or partly -on ;mproper motlves, irfelevant grounds or “irrelevant
" considerations; or . . -

{c) based wholly or partly ona niiétake of law or of fact; or .
_ _'.’ (e} :vconduct for which reasons should be given but were not,

whether or not the act was supposed to be done in the éxercise df deliberate judgement
" within the meaning of Section 62 (decisions in “deliberate judgement™). .

~‘The above list is not exhaustive.  The phrase “and without ‘otherwise limiting the
““generality of the expression” indicates that conduct which does not fit into-any of the
~~descriptions in paragraphs (a) to (¢) may still be regarded as wrong. The Ombudsman
- Commission is entitled to regard conduct as wrong, even if the conduct does not
appear in the list of descriptions given in Section 219(2) of the Constitution. '

[1.8] THE PRELIMINARY REPORT

‘;;f Whenever the Ombudsman Commission prepares a repor“l of this nature it has a duty
" to observe procedural fairiess.

_ - Chapter 1
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This duty is imposed by Section 17(4")'5 of 1hc::'lf Organic Law on the Ombudsman
Commission. ‘ o R -

Section 17(4)(b) states:

Nothing in this Law compels the -Commission to hold: any ‘hearing ‘and no person s
entitled as of right to be heard by the Commission except that ...

(b the Commission shall not make any comment in its report that i& adverse to or
derogatory of any person without - - . ) o . . s
: : ! : : B o o @

(i) - . providing him with reasonable opportunity of being heard; and

(i) -~ fairly setting out his defence in its report.

in order to discharge this duty of procedural fairness, the Ombudsman Commission
distributed @ preliminary report of the Kamula Doso investigation in November 2000.

A preliminary réport allows persons who may be affected by the Commission’s final
report -to - respond - to any adverse findings - and correct any  factual errors ‘the
Commission may have made. ' : .

The Iaufpose of ‘a preliminary report- is to state the ' Ombudsmar ;__Corhm ssion’s -

preliminary findings of fact and preliminary views on the matter under consideration
and to seek comments and submissions from those affected. o

All of the findings in the preliminary report were qualified. That is, they were made
subject to submissions received in responsc to the preliminary report. ‘
Accompanying the preliminary report was a direction, pursuant to Section 21( Yof the
Organic Law on the Ombudsman Commission, that all evidence, documents, papers -
and things referred to, including all findings and opinions, shall not be published
without the consent in writing of the Commission. Breach of this direction is a-
criminal offence: g - - : .

The table below fists all the people who were given a copy of the preliminary report. -
Recipients of the preliminary report were invited to respond, orally and/or in writing.
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TA:BLF 1.2

RFSPON‘;FS TO THF PRELIMINARY REPORT

TliiE T ““‘STA]“U‘Q()FRE‘;PONSE

| Hon Andrew Bamg ’\/IP o
 Mi BrianBronton’
Mr Yati Bun -
| Mr Maurice Coughlan
Mr Amhomy H oney

. LIgSpORse
Lun mt member NFE No. respome

Goverhor, §
’ N{*& ’Gen

‘ Dy Fabxdn P@I?: M
M. (rahnd ‘%amol

| Mr Michacl Maue » - Bccretdry I}epammnt of irade

Written response received 10.08.01
and Indusmy : o

The Commission has’ careful!y considered all bubmxssmns rewlved in responsc to the
preliminary report.  Where necessary, findings, opmlons dnd recommendations havc
5 bcm altered, amended or dclcted accordmg}y :

i 9] GFNERAL OBSERVATIONS AND me KCISMS

In respor}dmg to the pzehmmdry rupom somc 1efspondcnts expresscd dlSSdtleaCtl‘C}n
| Wlth aspects of the report. =z

Rinﬁbunan Hijau ’gonerall'y questioned the purjiosc: of the iﬁi/cstigdﬁon and the
Jurisdiction of the Ombudsmdn Comn‘nssmn in condumng the mvestlg,auon .

The company stated in its rcsponse that

Chapter 1
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Chaxrman of the Natxonal Forest Board Gabriel Samol said that the Commxssio“n i
should have paid more attention to the fact that the mvestxgatlon was launched
+ following a complaint from JCRAF - an environmental non- govemmem orgamsation.‘

Mr Samol {Said:

Mr Sdmoi said the Commission should hdve sought the views of the landownefs of
the Kamula Doso -area, pam(:uiaxiy the 51 mcorpora.ted Lmd group chairmen, in the
process -of 1he investigation. « :

Managmg Dlrector Thomas Nen expressed 31m1lar concerns in hls rcsponsc to the
prchmmary report: . . o

The Commission notes these points. Owing to the practical difficulties of locating and
interviewing 51 chairmen spread -across a remote part of Western Province, the
Ombudsman Commission opted not-to seek the views of particular landowners.
However, the Commission interviewed several pcopk: who have had extensive Lmtact
with mndowners in'the Kamula Doso area.’ :

The Commlssmn also mtermewed the Iandowner representatlvc on. ’ihe Natlbnal
Forest Board Lawrenc,e Kdmbog,ru : ’ 3

 Notall respondents were critical of the prelifﬁihary rébort: Clement Kote,»» the Finance
and Treasury representative on the Board at the time of the decision, said he found
aspects of the report-educational: -

Chapter 1
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2. EVENTS PRIOR TO THE BOARD DECISION

(1] GENERAL
Thi% chapler deals with the ’cvdrﬁts“leadiﬁg"up to the National Forest Board decision on
4 February 1999 16 recommend that the Kamula Doso forest management area be an

extcn 23lejs) m the V‘v awoi Guavi t1mber rlghtf; pcrmlt

%ecuom IO(U oi the F (frmrry Act scts out the compemtmn of‘ the Board

The Bosrd shall consist of -
: ‘(a} S the Managing Director, ex ofﬁcm and o

(t}) the Depaz*im&ma! Hoads, éx afﬂcm, of the Departmanfs responmble for fmantze

maﬁem and environmental matters respectively or their nomitihees {who shall be of a-level
i the Public Service not less man that of Asmstant Secretary) appczmted by the National

Executwe Council; and . i } L

‘Qc), the é’ms;dem cf thie Fmesst Industrie:; Assocratmn ex nffmm or ms nmmmee,
Land :
{efy . the President af the Assoczaﬁmn of Formtem c:f Papua New Gumaa ex ofﬁcnm or

" his nominee; and

ey a pmvmm:z% administrator, to repm%nt Provincial Governments, appomted by
the: Nairmaz Executive Council from alist, submitted to the National Executive Councll by
“the Minister, -of two provincial administrators selected by the Minister responsible fer
: pmvmcs,:z! affairs in consuliation w.m the Provincial Governors; and :

I ane: mernmn 10 repras ent N govemmenta! orgammtnom}, apmmted by the
: ‘Natmrﬁa! Exacutive Council from a list, submitied to the National Executive Council by the
CRinister, of at ieast two persons selected by a nationaily recogrized body, registered with
the-Department responsible for- hama affairs matters representmg non gavemmenial

mmgamzaﬁmm, and

gy ong-member, o reg}msent forest resource owmera. appmnted by the National
Exscutive Council from 2 list of two' persons sglected in accordance with: 3ubsectmn {2}
amj subimitted m the Mational Emcutwa Council by the Mmmter - !

At the fime of the decision to aWdrd Kamula Dosn as ‘m extension m thc, Wawm
Guavi fimber permit the Board COHSIbted of the foi}owmg s members: y :

Mf‘iThomais‘ Nen f'..: M(magm g > Director of the Natmml }‘ore‘st Scrvxce _
“Dr Wari {amo " Director, Office of Environment and Conservation -
Mr Clement Kote. - . Representative of - the Department of Flnancc and
' = ' Treasury ' : .
Chapter Z
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" Mr Anthony Honey ‘Representative of the Forest Industries Association

' Mr Gabriel Samol “Chairman of the Board Preqxdcnt of the Association of
, : Foresters * ‘
- Mr Lawrence Kambogru - Forest resourcc-'aners?__'ﬁrepresehtative

There were no representatives of ‘provincial 'governments or non‘govem‘mcnt
organisations, as specified in . Sections 10(1)(e) and 10(1)(f) of the I~ 0/0sz‘ry Act,
involved in the Board decision under mvcstlgatmn o

f2.2) - WAWOI GUAVI TIMBER RIGHTS PERMIT

‘Wawoi Guavi Timber Company Ltd, a whol]y owned subsxdxary of Rimbunan' Hijau
(PNG) Ltd, was granted a ten-year timber permit (TRP1-7) for-the consolidated
 Wawoi Guavi area on 10 April '1992.: The Wawm Guavx permit covers an area of
432,000 hectares. : : - ' :

~Some of the key componcnts‘of the timber pemqit ‘are:,

E maximum log harvest of 350 ()00 cubic mctres (m3) pcr annum; :

@ " construction of a sawmill in the first year W1th the minimum annual 105: mput
rising to 50,000m? by 1997; : v :

e construction of 4 main roads, 99 permanent brldgcs and 130 permanem culvens
complying with Department of Works standards; and :
e ‘assistance W1th a numbcr of (hsted) mfraslructure dnd vx]lag:,e developmcnt
'pl‘O]CCtS . . . , :

“Payment of a vKO.S()/mi‘ reforestation levy, ‘a, K1.00/m? Tog éxport prcmiu}n and éﬁ ‘
~additional log export premium of I<Z(’).75/m3 was nego'tiated in .Noverr‘iber 1994

" The Wawoi Guav1 timber perrmt explred in Apnl 2002 and was cxtcndcd on 4
- February 2002 for another 10 years until 2012. ' - - -

23] THE PROVINCIAL FOR}LSI MANAGLMLN"I PLAN
~ The mencmf Forest Management Plan prepdrcd in 1995/96 identified numbcx of
- -areas in Western Province for potential commercial forest development. One of the

- .areas identified was an area covering 791,400 hectares, known as Kamula Doso.

~ The PNG Forest Authority maps Turther divide the area into three blocks:

Kamula Doso block 1 (268,413 hectares)
Kamula Doso block 2 (265,380 hectares) .
Kamula Doso block 3 (257,606 hectares)

Lhaptcr 2 o
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- The issuing of the provincial forest managemem pldn of 1995/96 precipitated a
- -number of what the National Forest Service described as “grandiose and unbelievable
- .-proposals” from various companies and groups. These “integrated forestry, mining,
" agriculture, fishing, tourism etc” plans proposed the loggmg of virtually- al of the
“‘remaining forests in the Western Province. i

Rimbunan Hijau wak one b "tlw companies that put a proposal to the National Forest
Board. Their proposal, presented towards the end of 1995 envisaged the establishment
. of 2 plywood mills, 2 blackboard plants; 2 sawmills, over 3,000 kilometres of
“- permanent roads, power and water supply for development ccntrcs new an’pmts 2
Cnew [OWHShIp% numerous schools and mcdacai centres

In retum Rimbunan Huau requebted exc‘iumvc oggmg access 10 more than 2 mi hon S

. hectares of virgin forest, -additional to their existing Wawoi Guavi concession of
- around 432,000 hectares. They also requested further 1nccntxvc<; for ‘the company,
P such as tax concessions and import dutch : ‘

24 WAWOIGUAVI EXTENSI&)N

The Wawoi Guavi and Kamula Doso areas share a boundary of about 50 kilometres in
- Block 3. The bulk of the two areas is separated by another forest management area
~ called Makapa. A timber rights permit for the Makapa mrest area is bemg opcratcd by
“-another logging company. . . - - \

On 21 May 1996 Wawoi Guavi Tm}ber Compdny wrotc to the Mmlagmg Dn‘ector of

““the National Forest Service, saving that the ‘company had been approached “by the

forest resource owners to develop their land”, The company soug,ht approval to have

~the 791,400 hectares of land known as Kamula Doso regarded as an extension to their
- Wawoi Guavi permit. The area of the proposed cxtensmn was' close to double the size
-of the ong;,ma'i pcrmtt .

' An cx‘tcnsxon WOuld give’ thé::campz{ﬁy exclusive logging rights within the Kamula
- Doso arca on the terms of the existing Wawoi Guavi timber perm1t wnthout requirlng
~the project to be put to dn open public tender. ; - -

'I“he fetter read as fbHO’Ws:

ATTN"WAWO! Guavi EXTENSION

- This is to inform that we had been appmach by the forest resource owners to devewp
their land,

" We would be most willing to assist t'ﬁe rESOUFEE GWheFs tb bring developmént prov:de
. employment, basic health services and etc into the:r area, upon proper approval from
all the relevant authontles

. . Chapter2
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"Therefore, we would like to seek from your mfflce the necessary appmval to include the ¥

“ment:oned area as part of Wawoi Guavi exténsion.
‘_S.Thank yau.

.“_Youré‘k‘,incerely

Mr Franci’.s'”Ticng

General Manager
{Wawm Guavi Timber Pty Eiets

[25]  LETTER FROM LANDOWNER COMPANY 10 "IHE
~ MINISTER FOR FORESTS :

On I] July 1996 a pnvate landowncr company, Wawm Tumu Holdmgjs Ltd W
the then Minister for Forests, Andrew Baing. The company said they represen
three major tribes of the area — Kalamo, Kamula and Doso = and indicate
willingriess to sign over the }oggmg rights for the development of their area. Th
stated that they would be “comfortable” if the area were allocated as an exten
the Wawoi Guavi Timber Company’s penmt :

In evidence o the Comimission, ,Gcn:érai Manager of the National Forest Servic
Kari, said that Wawoi Tumu Holdings was not the only landowner company
submissions to the Board about Kamula Doso. - Another company, Tumu T
wanted the project to-be advertised, rathcr t} an diloca,ted as an cxtcnsmn
R;mbtm&n HlJ au subsidiary; : - :

We wiére getting letters from these two c‘érmpanies ‘Orie is saying speed up the'bmc:ess

and give it to Rimbunan Hijau, the other is saying ... we ‘want the project to'be advemsed

Joseph Badi, the National Forest Service Manager of Resource Acquisition,
Board had to be careful about accepting the views of landowner companies:
he was - mmdfui of the fact that the J7 orestry Aet does ‘not spcak of lan
compames :

13
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M r YatiiBun., who became the represenitative of fion-government organisations ofi the
National Forest Board soon- after the Board’s decision on Kamula Doso-and gave
evidence in that capacity, said that pcoplc cldxmmg to represent. Imd@wnerq sometimes

havc: ano‘ther agenda: .

‘1t is 2 pity that sometimes we find people claiming to represent landowners are really

‘not truly representing the landowners. -They can bé the front-man for somebody with

“personal inferest not truly representlng the views of the. peaple lt has been an.on-..

..:'.gomg probiem,
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“Dennis Howo Ldndowner anlson Ofﬁcer for the Natlonal Forcst Scrvxcc: cxprcssed
similar concerns about landowner compames

It is difficult to know whether a landowner company-is réprésenting the resource owners
“or not without examining the certificate of IL.Gs and other relevant documents. Under the
new policy on FMA we tried to do away with the Iandowner ‘companies. We weiit direct to

the land groups themsaslves.

26 'ANDREW BAING’S REPLY TO WAWOI TUMU HOLDINGS

" In his reply to Wawoi Tumu Holdings, dated 12 August 1996, Mr Baing said the
following program was scheduled for implementation by the Forest Service:

1) Forest Resource Inventory will be undeﬂaken in 1998
2) Forest Management Agreement (FMA) will be executed in 1999.
'3} Allocation of the resource will be eﬁected after FMA. - -
BRI WAWOI GUAVI EXTENSION RFCFIVFS MINIC;TERIAL
] BACKING :

On6 Séptembéf 1996 Mr Baiﬁg wrote 1o Wawoi Tumu Holdiﬁgs advising that he had
directed the Managing Director of the National Forest Service to immediately treat the
“request of the company as an  extension 10 Wawm Guav1 to develop the Fly

* Strickland Timber Area.

-'_":Mr Baing added that this direction amended the advice given in his }S'reviousjijetter of
12 August 1996 which stated that to comply with the National Forest Plan, the area'
“woul 1d not start to be logged until 998 or 1999 : :

‘ That timetable had been dandCd in favour ofa more 1mmedlate plan.

"'Mr Baing stated:

As this project is to be developed as an extension to Wawoi Guavi, | have further directed’
that commencement of this project must start this year (1996).

‘Mr Nen’s response

‘In’ his response to the Ombudsman Commission’s preliminary report, Managing.
‘Director Thomas' Nen referred  to-the Minister’s - directionas -justifying his own
‘decision to liaise only with the one landowner company ~Wawoi Tumu Holdmgs

Mr Nen stated:

E Chapter 2
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The ‘Ombudsman Commission  accepts ‘that this is the case.  But the Commission
remains ‘unclear as to the basis for this decision 1o~ listen to"the views of one
landowner company only.- It is clear that Wawoi Tumu Holdings were not the only
landowner company in the area and other ;Jroups had oppogmg V1cws about the
~preferred developer: )

A Board ";")apcr p‘r'.cgcntc:d.'to the Board by Mr Nen (Board paper N° B2, 4 February
1999) adviscd, “there are other landowner compames dl’ld pressure groups in that area
(Kamula Doqo) = : g »

Mr Baing’s response
In a nine-page r‘éspont;c, to the preliminary’ rubbrt Mr Baingsétrong,l'y refuted the
Suggestion that there was anything wrong with hlm giving dlrectxons to the Mdna‘g,mg:,

D:rc,uor of the'National Forest bcrwcc

Mr Baing'-_étatcd:

Section 148(2) of the Constitution states that all departments, sections, branches and
functions ‘of the - Government ‘must be the political - responsibility ‘of ‘a Mihister.
However, subsection 3 states that subsection 2. doce not confcr on a Mmlstc‘r any
power of direction or control. : : : :

The Ombudqmzm ‘Commission. has .reported -other cases in WhICh Ministers have
attempted to influence the decisions of Boards and other govemmental bodies through
~the issuing of directions. - The Commission addrcsscd thls 1ssue-in thc Poreporena

Freeway Report (1 992) at page 529:
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Ministers must refrain from darectmg Departmental heads to do thmgs when they have o :
.power to do so. . . o .

“Ministers and mefnbers of théﬂMinister"sfofﬂcia! and person’a! staff mxiﬁt aiso refrain from‘”
“giving directions to other officers -of the Depariment or -goveinment body for which the
Minister has pelitical responsibility. - Officers -of departments and governmental bodies
- should receive thelr instructions from. their parmanent head - fiot from the Minister or’
members of his official personal staff.. :

The interpretation of Section 148 of the Constitution was adféi‘ssod‘ixi‘.'LS'zf_pre;fiﬂé Court
Reference N° 1 0f 1982; Re Bouraga [1982] PNGRL 178. The then Chief Justice, Sir’
Buri Kidu; stated at pages 184-185: o o

__'- This Constitistional Law, in my view, does four thmgs

Sfa) it vests in the Prime Minister m’ PG the power to determme what mmlstena! .
- titie a particular Minister is to have) and - o

'Qb) what & Minister's mspen&ib;izheg st be, and

"'QFC) ‘of what departments, seefions; mﬁmh% ancﬁ functmns of gavemment a’-’»b
Minister has political responsibility; zmd L . R

gy that s. 148(2) does not confer on'a Méhieﬁer any power of direction or contral.

(it does not say that ‘a Minister has na power of ‘direction or contrel whatsoever over &’
department, section, hranch and function of government of ‘which hefshe has political
responsibility. 1t is my view that s, 148.-mersly says that the fact that it (i.e. 5. 148) vests ina
“Hinister the politicatl responsibility tver a depariment, section, branch;, eft) in iiself confers:
Jno powers of direction or contrel over those bodies: | cannot also see thal's. 148 prohibits’
Parliament from making laws vesting in Ministers pswer of d(rechon and contm! over mattn&srs )
: er which they have political mspansmmw . : p

In reepmdz% to the preliminary report Mr. Bamg sald Sir Buri Kidu's Judvmem
szportcd his right, as Mimater for Forests; to gywa dlrﬂcmom to the Bcnrd : g
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| Mr Baingi further stated:

not dnrect the Board': on !ts dacasuo making process or:in respect 1o its own
irements under the Act to satisfy. itself that ‘an’ axtension was' m the clrcumstances
riaf

Section 7(2) of the Forestry Act allows the Minister for Forests to give “any dire
to the Forest Authority through the Board, in regard to the carrying out
- functions of the Authority as he con31ders ncccssary for thc purpose of achxevx
objectives of the Authority”. : .

| However,z.»; the ‘Ombudsman Commission still has serious reservations abot
propriety of the Minister’s very specific direction on a technical matter that re
very careful consideration. 5 ‘ 2

At the time Mr Baing gave his direction, a forest management agreemenit f
Kamula Doso area had not yet been executed, there had been no development o
study and there were no formal project guidelines in place for Kamula Doso.

lebunan anu’s response

In 1ts response to the prehmmary report lebunan II1Jau supported Mr B
actions saying: 3

indication of proper ministerial direction in the circumstances and that he has not acted
“Ultra vires and that any suggestion that he has should be refuted. Mr.Baing is.not'guilty
sKiof the F"orest Authonty in the carcumstances

(28] ANDREW BAING RECEIVES INFORMATION ABOUT
~ RIMBUNAN HIJAU AND WAWOI GUAVI

On 20 Novernber 1996 a copy of the PNG Rainforest Campa1gn News was sent
< "Minister for Forests, Andrew Bamé

The - internet-based envxronmental news:"’ service postiﬁ'g, ddtéd 11 October
" contained information about the Kamula Doso area under the headline UPDA’I
WAWOIL GUAVI BLOC K3 AND A HUGE ‘EXTENSION
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The news service reported ‘that Rimbunan Hgau was “in"the ‘advanced stages: of

getting-an- extension to their Wawoi Guavi timber permit of another 600,
700,000 hectares”
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~ The report continued:

© Since Rimbiinan anu Ic&i :ts b to gam controt of the Makapa TRP timber concession in

May this year it has been bus:!y trying fo secure access to a vast area of timber that
- surreunds the Makapa concession, It i is dmng thls by seekmg an ‘extension’ to its exustmg
" Wawoi Guavi concession, . : . .

This ‘extension’ stratégy seemis o be 4 new way of mrcumventmg the intentions of the
- Forestry Act, but it is at first glam@ a &egai PrOCEss, :

- The report claimed that by seeking the extension Rimbunan Hijau showed that it was
-not interested in implementing sustained field :management practices. - Their goal
-appeared 10 be to secure as much of the remaining timber resources in the Western
~ Province as possible, thereby preventma compemors from gammg au,ﬂss to ﬂ‘te
© resource. v

- Under the heading ‘Landowner Responses’ the report claimed that Kasua landowners
~from Waeliyo and Musula villages and the Kamula at Wawo1 Falls and Somokapa
- villages had recently moved to ronegmzaw thc pcrmn opemtmg in BI ock 3 of the
 Wawoi Guavi concession: :

- Thesé résponses are based o Kamula s awareness that the condmom; found inthe Wawm
Guavi concession are deeply unsatnsfaciaw

- ia-particular Kamula mmplam of the vary tow royalty fate pa:d by Rambunan Huau (althaugh

- there was some expectation that this would be increased in Oétober this year from K3.20 to
K10 per cubic mefre), The Kamuia know that Rimbunan Hijau bas failed 1o provide

- landowners with any real business developments so that many landowners whose land has

already been logged now confront a situation ‘where their only. marketable asset has been

- sold at a very low price with no other squivalent source of funds likety to emerge in the short
or jong terrm futum

“ﬂm Kamuia are dlso awaie that they theamse!vas; have not yet pamclpated in any meamngmi
~sense in the negotiations that ‘may have already ‘defined the permnt conditions that -will
regulate the pmposed extension. i ;

29]  NATIONAL EXECUTIVE COUNCIL APPROVAL mR
RIMBUNAN HIJAU PROCESSING FACILITY AT |
PANAKAWA

“As a result of thc, 1997 gencral aicctmn PN(; had 4 new govemmcnt led by anew
Prime Minister, Mr BIH Ska&c

"“'On 25 Septembu 1997 the Natlonai Execu‘avo Councﬂ consxdered a proposal by
‘Rimbunan Hijau for a timber pmcc;ssmg facmty 10 be bmlt in Panakawa, Kamusxe

“Western Province.

Chapter 2 :
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NEC Decision N° NG 41/97 approved the project in principle and directed a
negotiating team to-*negotiate for -appropriate incentives”. - This inter-departn
committee was to be chaired by the Secretary of .the Department of Trad
ind mhy W?ﬁ’} r@p a,-ntatzives ﬁ"mnthf: follfowing departments and agencies:

Jeparimem of fXLic%rzzc—:y Genemi -
‘Department of Environment and Conse W&tzon
Diepartrient of Lands; : 2
Department of Finance; -
Deépartmient of National ?hﬁmmg :md ]mpi@mnr*tmon
Depariment t of Prime Minister and NEC '
‘Diepartment of Western Province;.
Internal Revenue Commission;
PNG Forest Authority;
Investment i’mmgé{mﬁ Authority.

% & % @

% B 8 B &

3

rhe %Fi unmm the E’?cpartmcnt of Trade md iudus&ry to wmdmatc negou

ﬁ@r a- project um;"wm on %‘chaf of i:hc: ‘*»tatc, dﬂd subz ;i, 1t to thai, \IF ’

consideration:

The N p"({gm;ggm’;’ also approved a “one- Off dmv mcmptmn for the company
project machinery, ‘equipment and materials for the construction pcmod onl
advised thc Head: Of State to gr ant thc duty exampt;on acmmxzmiv »

i §2¢E 6y o P/&i{ithﬂ T OF TRABF AINIE I’VBUS E’RY’S R()Lﬁ iNTT

ES’E %HLi‘SHMENT OF THE VEJNEER MXLL <

The )cp mmem of T m&a, and Enduau Y was the: prmuple gz)vummcm ncgotlat
faciiitator ‘In’ the -establishment of fhie veneer pmcessmﬁ p};am bv Rimbundn
Timber pmr“*@%mb Ltd at Panakawa.

in mqgm;asa 1o ﬁ;c mmmzmw rcpom, ihen Secretary for"_jfthe Diepartment Mr Mi

Maue s‘édt‘*d tnu’i

. (‘haptm 20 f B
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When interviewed by the Ombudsman Comrmssxon rcgardmg the role of the
Department of ‘Trade and Industry in the fac;htatmn of the project, former Sccrctary
- Mr Joshua Kalinoe said: : :

" Normally Departments and Agencies would be given the opportunity to . review and

~contribute to the finalization of National Executive Council submission, but on this

- occasion, we by-passed standard NEC screening process. dua to urgency and ‘political
directions.

“Despite the fact that facilitation of this project falls directly in line with the
- Department of Trade and Industry’s endeavour to promote industrial development in
“least developed areas, the above explanation by Mr Kalinoe suggests . that the
department did not take into consideration views of olher governmental bodles such
- as the PNG Forest Authority. . ’ -

- In his response to the preliminary report Mr Maue stated:

The Department of Trade and Industry;h ve nothang to do with the role and responsnbihty
‘the PNGFA_ It is under their purview fo assess the project under the existing faws fo
“make sound decisions in awardmg or not new forest resources to existing permit: holders:
or new bidders. We have strongly opposed the' awardmg of Kamula Doso to Rimbunan

‘;;E'Huau g:ven their track reaord :

“In its analysis of the feasibility report for the veneer mill submitted by Rimbunan
~Hijau, the Department of Trade and Industry was critical that Rimbunan- Hijau-
included the Kamula Doso forest area which was not part of its Wawoi Guavi TRP
area and in doing so artificially inflated productxon ﬁgures dnd financial prmectxonsi
~for the mill. : ,

~The Department was also concerned that there was no log sales agreement between
~the two Rimbunan Hijau subsidiarics, i.e. Rimbunan Hijau Timber Processiné, Ltd .
~which was constructing the mill and Wawoi Guavi Tlmber Company Ltd, whlch is'the
~developer of the Wawoi Guavi TRP. : -

"It would have been apparent at this stage that the unplanned importation of the veneer
_processing equipment was at least partly an attempt by Rimbunan Hijau to force the

~Government’s hand to grant them additional forest resources in the form of the
‘Kamula Doso extension. Despite these concerns the Department of Trade andv
Industry was directed to exped:tc the Rimbunan HU au proposai

"'In its response to the prehmma:y rcport lebundn Hx Jau submlued that:

. (‘hapter 2 :
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[2.11] " ' WAWOI TUMU HOLDINGS WRITES TO DR FABIAN POK

~ On 4 November 1997 the landowner company Wawoi Tumu Holdings sent a letter to
the new Minister for Forests, Dr Fabian Pok, which contained amongst other things
the following: - . : : -

We the resource owners realise that with our availability of forest resource, various |
benefits could be brought to our peopie here.. Nevertheless the present would not have.. |
'materialised, had we not requested for financial assistance to conduct iLG registration,
(made) regular trips to Port Moresby and Daru with .various state officers, (and with
officers) from Wawoi Guavi Timber Company Pty ‘Ltd 'who had demonstrated serious.. -
commitment based on our request. ' o o

We the customary resource. owners of Kamula 'Dosoc  forest management - area
unanimously decide to include our area as Wawoi Guavi Extension. -We do not wish to:
witness our resource area to .go into wrong hands and -those who had not been
sympathetic to our community needs.

On 20 November 1997 Guao Zurenuoc, then Managing Director of the National Forest -
Service, informed Wawoi Tumu Holdings that the allocation of the Kamula Doso area
would be done by the National Forest Board in consultation with the Provincial Forest
Development Comimittee and the landowners. The Managing Director stated in his

letter “normal procedures would be followed”. ' : 5

(212]  THE FOREST MANAGEMENT AGREEMENT IS EXECUTED

Section 55 of the Forestry Act permits forest industry activities on customary land -
only after a forest management agreement has been entered into between the
customary owners and the National Forest Service. ' "

The spééiﬁcations for these agreements are detailed in Sections 56 to 60 of the
Forestry Act. These sections are reproduced in Chapter 4 of this report..

At a National Forest Board m’éeting on 19 Fé’lbruary' 1998, ‘the forest management
agreement for the 791,400 hectares of Kanmla Doso Blocks 1, 2 and 3 was approved
by the Forest Authority. ' g B _ o

In his response to the preliminary report Chairman of the Board, Gabriel Samol, said
the Board executed the Kamula Doso FMA only after two other important steps had -
taken place: _, : , - ,

Chapter 2 g
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*Rimbunan Hijau submitted that the size of the Kamula Doso forest management area
does-not equate the actual resource available in it and -took offence at it being
emphasised saying: : ‘ " : -

“ ﬁ'§2,} 3 o  THOMAS NEN TAKES {)VER AS MANA SING DERY(‘TOR OT
' ’IHF NAT E(}NAE FOREST S}LR‘V i(‘ :

: }n E*tha Y ?098 Mr 'Ehmmaﬁ Nm be{,amf %hc: Managmg Dxremr of the Nmmml.f

: _.’{}115”24' »;Ap_%ii .¥9‘}8 Mr Nen sent aleiter to Wawoi Tumu Holdings, seeking
~confirmation as to what the campemy pm’f‘érenca ‘was for the allocation of the
-~ Kamula Doso area. T T

“Mr Nen stated:

‘Re: Kamula Bosc Forest Manamm@nﬁ Ama {hs Wawa; Guavi Emenswn)

Frefer to vour letter of 21 Mamh “2993 mgszrdmg the abov& aumem wmm aaknc}wmdgmg.
your concerns be informed or reminded that during PFMC- meeting {2/98) at the PEC:
Lhambers in Dary on Thursday 16 April 1988 and during discussions between Mr Tunou
Sabuin (Area. Manager,  Southern) -and My Goodwill Amos {(Resource  Management
Division} vour landowner delegation made up.of Mr Olaba Tau {General Manager), Mr-
Kalma Toto and Mr Whisky Maifona (Public Liaison Officer) sdvised that we should
disregard your letter of 21/3/98 and adhere 1o the timbar résource allocation as stipulated
in the Foresfry Act (1991} as amended mmt dalocate Kamula Doso chmat Management
Area as a stand-alons project. o o o

| wish to confirm that it I indeed the pms%mn of Waww Tumu Hmdmgs Pty Lid and bulkw
of the resource owners, : :

v Chapﬁu‘ 2 -
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Your xmmediaw confirmation is appremated
Youirs falthfuiiy :

Thomas Nen .
Managing Director

iffi" 14] VISITT @ RIMBUNAN IilJAU’S VENrER MILL SI’I‘E

On'4 May 1998 lebumn Huau Asmsmﬂt Gcncrzﬂ Managcr James Lau sent a létter3:.,:.,

to the Forest Authonty

Mr Lau &xdld c:omtructlon of Rimbunan Hgau s Hew veneer rmH Jocated at Panakawa,
near Kamusie in. Western Provinge, had * pmgressed to an advanced stage”. This site

~is within ithc existing Wawoi Guavi tlmber concession.

) 4’3&1 imfitaticm wis exrcndéd to “Sc‘rigr rfiénageré” of the PNG Forest Authority

the mall site Mr Laug madc it (,Ica'r that the wsﬁ wmﬂd not bu a drain-on the

Authomv 5 ?resourc.,es

All transportation, accommodation and mé’;ﬁs will b {i)oma by Rimbuna Hijau.

In m mbpomt‘ R:mbunam E— jau cxp amcd the Oﬂ{ﬂ” made by Mr Lau

Managjmg:, Dxrcc?or Th{)mas Nen and three of hIS officers ac:cc:pted the mwtat
vmtcd the p]ant site.on 30 May 1998, -

In ms respome to the pxehmmarv rc:port I\/ir Ncn dcmcd that ali 01 the mp § co8
~borne by ihe company: ‘ : ,

io Visit

Forest -

On and’ -

ts were

, Chapter 2
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~ Mr Nen did not prov1de the Ombudsman Lommxsmon W1th any evidence to suppom hlS
~claim that Rimbunan Hijau did not pay for the mp : .

In evidence to the Commxssmn, Mr Nen explamed why he wcnt to Panakawa to see the
- mill: : :

P visited the area myself when [ first became the Managing Director. . | went there because
- of the controversy ... Some people were telling me that'it's rundown, some second-hand
plant from Malaysia they were bringing in and it's not going to work. $o to prove it | had
to go there as the Managing Director, so when | make a decision it's based on what | see

- and not what | hear.

“In his response to the preliminary report, Mr Nen said:

developerm whatever way is possuble o

- At the time of Mr Nen’s visit to Panakawa the National Executive Council bad made a
~general decision approving ‘in principle .the proposal to construct. the mill, but
“Rimbunan Hijau had not sought or obtained any of the necessary approval from the
,N ational Forest Board to proceed with the project. .

| Chairman of the Board Gabrzel Samoi confi rmed for ‘the Ombudsmcm Commlssxon
that the Board did not authorise the Rxmbunan Hl_] au mill: ; 3

‘The Board warited to know who gave the right to the company to set up the veneer mill at’
‘Panakawa. The plant was not approved by the National Forest Board. It had nothing to .
do with (the Board). The Managing Director said that it was not with the sanction of the -
Forest Authority that the mill was set.up,

In his résponse to the preliminafy repofé Mr Samol said that by virtue of NEC Decision
N° NG 41/97 the Department of Trade and Industry took control of the ne,g,ohatlons for
the establishment of the mill. - - :

Commerce and Industry’s communication with the Forest Authority on the progréss of
negotiations was not strong. Mr Samol described the constriction of the mill as a case
of different agencies of government failing to 1mplement a decmon of the government
in a coordinated manner. -

Chapter 2 :
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215]  LETTER FROM THOMAS NEN TO THE SECRETARY OF THE
~ DEPARTMENT OF TRADE AND INDUSTRY g

On 21 May 1998 a letter and accompanymg bneﬁng paper was scnt fmm the Natmnal
Forest Service to-Mr Michacl Matue, Secretary of the Department of Trade and
Industry, in relation to Rimbunan- Huau s draﬁ prOJect proposal for the veneer mill at
Panakawa :

Thc lctter was mgncd by Managm g Dxrector Thomds Ncn
ibe Smpagc letter and accompanymg pdge attachmem statcd thdt lebunan ﬁijau

~had a very poor record in Western Province and that the Government should not allow
itself to bc rushed into appmvmg the proj ect The mtroduc‘tmn to the lettcr stdted

jam concerned About the manner ‘and the process by whmh thxs pamcular proposal has
‘ been developed. ! also question the. viability of the project-as proposed and the true
commltment of Rimbunait Hijau to the processing pro;ect as descrlbed

in my wiew, zt is far too premature fo be- dlSCUSSmQ a pmject propomi at’ this’ stage
‘especnaliy one that has been prepared by the developers

Among other ‘thin'gs the letter made ‘the":ibllowisxl.ig points about Rimbunan Hijau’s
performance so far at Wawoi Guavi and generally in-domestic processing in PNG:

n .}--’_R;mbunan Hijau have received an avesrage price ‘ot K1 70/m? for export logs, but less
“than K2/m® has been paid in landowner payments. This means about one percent of
the total value of the logs is bemg paid to fandowners.-

® f_iimmbunan Hijau have censtmcted nil mads brldges o culverts in the area, contrary
- to-the requirements of their permit’ The total value of the infrastructure provided
{buildings and airstrips) amounted to K900 000, Thls equates to around K0.50/m?*

® _‘_:'.EThe mfrastructure cunstructed by R:mbunan Huau is of 3 very poor quahty, with
: fbu:!dmgs made of untreated txmber and anrstnps of an unsatnsfactory standard. .

® “,:}The Wawou Guaw logging ‘concession’is’ the iargest in:. PNG and should convey
-certain economies of scale ~but the level of baneﬁts provndad per umt of production
-are the lowest in the country. . : : :

« ' Rimbunan Hijau and the company’s subsndnanes account for apprcxnmately one thnrd
_.::of all log export shipments from PNG .

e ,,Despxte Rimbunan Huau & ongomg complamts about hlgh fevels of 10g éxport taxes,
"“the company has to-date, not estabhshed a smgle processmg facility.. -

e A number of sawinilis have been estahhshed but they have typlcally just been to
“comply with the minimum contractual requirements of timber permits and logging
.‘."_’,agreements Sawmilling has almost totally been restricted to unprofitable milling of
‘og export rejects for the domestic market - and sometimes’ this timber has been

milled and left to rot at the project site. Rimbunan Hijau has requested the Forest
" Authority for release from their minimum contractual processing commitments.

- , Chapter 2
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The letter ‘said that given Rimbunan Hijau's poor performarce thus far at Wawoi
- Guavi, it was “extremely difficult to believe that they would deliver all that they
- promise in their latest project proposal and the associ'ated draft proposal agree‘ment”..u

. The first of five recommendations stated that the Govemment should not allow itself 10
*‘be rushed by Rimbunan Hijau into implementing the progect -

C2.16] - THOMAS NEN’S LETTER T() WAWOI TUMU HOLDINGS

- -On 22 May 1998 anolhar documcnt went out under the mg_,nature of Managmg Dn“ector
- Thomas Nen. This letter to Wawoi Tumu Holdings gave a very different message from
“the paper that was sent the previous day to thc Secretary for Trade and rndustry

In the letter dated 22 Mdy 1998 and headed KAM’ULA DOSO forest management area
(AS WAWOI GUAVI FXTENSION), Mr Nen wrotc

.- drefer to our meeting today (22/5/98) and youir letter dated- 18/5/98 in response to my letter
- of 244158, regarding the above subject. . o :

As per our discussions .. 4 now confirm that Wawox Tumu Holdmgs Pty Ltd fepresentmg
“-bulk of resource owners prefer the Kamula Doso area to be developed as an extension. to
- the Wawoi Guavi Timber Project which is the essence-of my letter dated 24.4.98.

For your information-a letter will be written to Wawol Guavi Timber Company Pty Ltd to
- submit an application to the Western Provincial Forest Management Committee for their
consideration and recommendation to. the. Board of the Kamula Dose Ared to be
“developed as an extension to Wawoi Guavi Timber Project.

“In rmpondm g to the prehmmary repori Mr Non said the two Ietters were on complctcl
dlffcrcnt subject matters and must be exammcd md1v1dually :

* The Ombudsman Commission has carefully considered Mr Nen’s response.
'_;":At the time the two letters were written:
e Wawoi Guavi Timber Company, a subsidiary of Rimbunan Hijau, was seeking

to have the Kamula Doso forest management area awarded to it as an extensmn
to the company’s existing Wawoi Guavx perrmt

_Chapter 2
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s Wawoi Tumu Holdings, a private landowner company, had written letters t:‘)'""vtwo
different Ministers for Forests and. to the Managing Director of the National
Forest- Service, declaring their support for Wawoi Guavi Timber Company’s

planned extension into Kamula Doso; o om e

e the National Executive Council had given “in principle” approval for Rimbunan
Hijau to construct a large timber processing facility at Panakawa, within the

Wawoi Guavi timber rights purchase area;

e Managing Director Nen had accepted an invitation from Rimbunan Hijau to visit

the mill at Panakawa later that month.

The Ombu”dsman‘}-Comm’ission considers  that there were, in fact, quite significant
connections between Mr Nen’s two letters of 21 and 22 May 1998, The fact that they

~both came from the same man raises a lot of doubt as to his position.

The Commission finds it extraordinary that Mr Nen would ‘write a detailed. Jetter
seriously questioning Rimbunan-'_Hijau’s'_jperformance in the Western .P_rovincejone
day, and ‘then the very next day write another letter paving the way for a 791,400

hectare extension to be granted to that company. 0

(2171 KAMULA DOSO FOREST MANAGEMENT AREA AS
 WAWOI GUAVI EXTENSION ., e

On 26“_Mzij} 1998 Mr Nen followed throu‘éh with what he'ﬁad writter to Wawoi Tuniu

Holdings whenhe sent a letter to the Manager of "WaWOi Guavi Timber Company.

The letter contained the following:

Be' informed that Wawoi Tumu’ Holdings' Pty Ltd {Landowner Company) in the Kamula
Doso FMA area have indicated to me that they prefer the Kamula Doso FMA area to be
developed as an extension o the Wawoi Guavi Timber project and that Wawoi Guavi
Timber Company be their developer. . Letters .of 21/3/98 and 18/5/98 from Wawoi Tumu
Holding representatives confirmed the above arrangements. :

It you concur with the abiove drrangements, you are requested to submit an application
for extension of an approved .operation under fegulation 92(c) to the National Forest
Board only after Development Options Study under Section 62 of the Act is completed
and formal Project Guidelines under Section 63 of the Act have been issued to you o
guide you write up your development proposal. - Please note that a non-refundabile fee of
K2, 000.00 on the application to the Board and K1, 000.00 for the project guideline must
be paid to the Forest Authority Finance Division prior to uplifting a project guideline.

Chapter 2
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(28]~ OFFICIAL REQUEST FROM WAWOI GUAVI TIMBER
- COMPANY FOR AN EXTENSION TO THEIR EXISTING
CPERMIT

- On 11 June l 998 Wawoi Guavi Timber Company sent a written réques’t to the
Chairman of the National Forest Board asking that the Kamula Doso forest area be

~allocated to the company as an extension to their existing' Wawoi Guavi permit. -

The letter from A/General Ménager James Lau, descﬁbed the 1o ggingcompé{ﬁy as

. a proven  developer. in the (:urrent Wawm Guavn TRP area: At has been somaily
_ accepted by alt the landowners because of its firm commitment to the grassroots people.

~Mr L&u went on to empha@:so that the original perrmt ared; thc extension mea dnd the
plywood mill were pmject‘; that re lcd on cach other for SUCCESss: :

- -tn-spite of the current depressing downturn-in the forest industry, Wawoi Guavi Timber
~‘Company has through its sister company Rimburian Hijau Timber Processing Pty Limited
AYRHTP”) embarked -on -a. large - scale multi-million . integrated  processing .zone in
Panakawa and thus remain very committed to-generating employment opportunities-in .

- ‘the rural areas where development and basic’ mfrastructure facilities ‘had clearly been

< lacKing from government funding. i . :

- it is planned  that- when the  processing  facilities ‘at” Panakawa - (Plywood Miit) . are
< commissioned, log inputs will be coming from both the TRP and Extension Area. Wawoi
" Guavi Timber Company would Hke to operate both the aréas simultaneously so there
wouid be guarantee in the continuity of log supply to the mill, - When the resource is
. - exhausted from the TRP area, log input will be dependent solely from the Extension Area.
. This will witness three {3) projects progressing simultaneously, i.e. the TRP, Extension
SArea and Plywood Mill, which are mterdependent projects -and which' are ‘based on
renewable and sustainable resource areas. . .

) [2.19] DI{ POK WRITES TO THE CHAIRMAN or THE BOARD

In a letter dd‘ted 14 uly }998 the Mmmtcr for I"orests Dr Fabmn Pok wrotc o the
~Chairman of the Board, Gabriel %dmo} dbout thc: Kamula Doqo allocatlon

" Dr Pok directed the Board to”conqidc”:r the alloca’[ionlof the "'Kamuld Doso area as an
. extension under Section 64(?) of the Foresrry Actat the next. Board meetmgz

~The piev1ous Mm1ster for Forests Andrc:w Bdm;:, had also derCth thc Board on the
~matter of an extension to the dem Guavi hmber perrmt ' ' -

~Dr Pok suggested that the Board" s‘h@uld not -allow . itself  to b& dlstmcted by
- landowners from making a. vdemsxon in favour of “anextension o an -existing
project”: » : :

(Lhapter 2 _
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Whilst | acknowledge the prescribed procedires for resource allocation, | am not prepared to .-
see a repeat .of the Josephstaal situation, where the Board and the PFMC were unable to : -
discharge their responsibilities decisively amid numerous submissions and pressures from |

landowners, landowner companies and technical advisers,”

Dr Pok wrote tlmt it was his i1rm bclxof that aiioca,tmn as an extcnsxon was
ndtlonal mtcrusts ' ' :
Dr Pok d}d not respond to the Ombudsman (,ommxssmn S prehmmary rcport
{2 2000 NATIONAL FORF&T BOARD MEETING N° 49
Thc abovc: letter from the Mmlster for Forcsts ‘was dlsc,ussed by the Board
mcctmg on 27 Ju Iy 1998. :
Itcm 6 of the Board mbetmg mmutcs states
The Chairma;'n referred the Board;ﬁ) a leﬂe?'ﬁated 14_.iiuiy 1998 from the M'inister fof‘Forests
in which the Minister directed the Board to consider at its next meeting the allocation of the .,
Kamula Doso Timber Area Western ‘Province .as -an’extension .to an exlstmg operatlon .
pursuant to Section 64(3) of the Forestry Act. !
: Resolved
i That the Board sends a letter of acknowledgement to the Minister for Forests; and
o : Before the matter is cons;dered further the Managmg Director is dlrected to prepare o
for the Board by next Wednesday a brief on-the Kamula Doso forest area, and ;-
additionally a brief on the forest industry actlvmes in the country of lebunan Hijau
(PNG) Pty Ltd. E . B v ‘
[2.21] " THE MANAGING DIRECTOR’S BRIEF TO THE BOARD
= fo KAMULA D()SO FOREST MANAGFMFNT AREA
In Eme w1th the Board s requcst a bmeﬁng paper- on the Kamula Doso forest are

- prepared ‘and issued to t‘ne Bodrd membcrs undcr 1he ndme of Managmg D
Thomas Nen - :

T hc bnef was dated 28 July 1998 and comamcd thc fo]lowmg mformat]on' .

General Information about Kamula Doso FMA

Gréés Resource Area : 791,260 a

" Net Operable Area 70T /593,727 ha o
Est.Standing Volume - el 11,3 million cubic metres:
Chaptcr 2
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“Land ewnership - o . Vested with 52 Land Groups
FMA Execution Date ™ SR S48 Febridary 1998

~ Term of FMA v 50 years
' Minister's Reasons for Extension v '
The Minister’s reasons for directing the allocation of the Kamula Doso-as an extension is

) . based on the experiences faced by the Board, the PFMC and he as Minister in recent times,
-regarding the allocation of the Josephstaal project and furthenmore, in the national interests.

22 THE MANAGING DIRECTOR’S BRIEF TO THE BOARD ON
“RIMBUNAN HIJAU’S ACTIVITIES IN PNG

Another brletmgj paper for the Board Was 1ssued under the Managmg Dxrector s‘name
- oon 28 July 1998. The ‘purpose of this paper-was to provide members -with-
“information about the forest industry activitics of lebunan Hijau within PNG and 1n

particular in the Wawoi Guavi area. :

The brief contained much of tﬁe same information that was included i the Jetter f rom
- Mr Nen to the Secretary of the Department of Trdde dnd lndustry on 21 May 1998

As in that letter, serious reservationis were cxpresscd about thc proposal and about 1he

- true commitment of Rimbunan Hijau to the processing project as described. The brief
concluded under the heading “Views and considerations” with the -following
‘comments: : :

" The Rimbunan Hijau Group, given their background in their homeland, appear to have the
- capability to deliver the forestry industry sector, espemally in downstream processing. The
question now is can they do the same in PNG? : . :

. “Given Rimbunan Hijau's track record in PNG to date’ most forest mdustry followers would be

highly sceptical that the Rimbunan Hijau Group would -establish and operate a properly
- functioning veneer cumn plywood mill — at least for any longer than it takes to convince the
- Government to grant them the forest resources, . . By

T his response to the Ombudsman Commission’s preliminary report, Chairman of
" the Board Gabriel Samol indicated that in his view the briefing papers supphed by thc
Natmnal Forest Service were not alwayc; halanced in the1r advme
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[2.23] RILPLY SENT TO THE MINISTER ON 30 JULY 1998
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On 30 July 1998 Mr Samol wrote on bchalf of the Board to the Mlmster for Porests,

Dr Pok; 1n reply to the Minister’s letter of 14 July

Mr Sam‘ol informcd the Minister tha't the Board was pre‘\‘iémed by law

Arom

considering and allocating the Kamula Doso forest arca as-an extension of an existing

akcn

project, pursuant to- Section 64(3) of the F orestr y Act, unm the followmg3 had"
place: . _ . ;
i Developm@nt Optxon Studles undet Sectlon 62 of tha Act were com;)leted and
P Draft project gundeimes from the Provineial | Forest Management: Committee were | .-

reviewed hy the Board and a set of ﬁnal guidelines issued under Section 63 of the Act.

Mr Samol told the Minister th hat only once these matters have been completed.

Wou}d =

the Board beina position to consider zmd duermme allocation of the Kamul 1 Doso

Forest area.

[2.24]  MINUTE FROM NATIONAL FOREST SERVICE GFNIJRAL

COUNSEL TO DIREC l OR OF THE P()I ICY SECRETARIAT

On 30 July 1998 Gcneml Counse l'to [he National Forcst bcrvmc Chris Marlo ;

the following minute to the Director of the NFS Policy Secretariat:

Re Kamula Doso FMA

| ah’] asked to advise on the relé\}ant steps and procedures, Which operate when therg'is 2

proposal not to advertise a project on the basis that it is to be an extension of an existing

project pursuant to Section 64(3) of the Forestry Act (“the Act”)

P have received the Managing Director’s Brief to' the Board dated 28 July 1998 and concur

v, sent

with his advice. 1 alsc enclose a step-hy-step flow chart for the information of the Board.. As
the General Manager has correctly, in-my view, stated, the only step which is different in an o

extension of an existing project situation is when the project is not pubticly advertised.

Section - 64(3) provides - inter * alia thiat - “the Board may consider ‘pmposa!sf_fwnhout

advertisement for open tender providing;

{1). . . the forest deve!opment 'projei:t is-an extension of an existing approvéd operatibn.
That is to say, there is an existing “approved permitin place, and

: (2) the forest deve:opment project is corisistent wnh the Natuonal Forest Daveiopment
Program. . . : -

“Extensxon” is not defined in the Act It does not necessaru!y mean that the prOjECt areahas

to be adjacent to or contiguous with an existing permit area.
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_There are several factors which need 1o be determined such as whether the geographical,
~personal and business scope are of such a nature that the Board could reasonably conclude
that the project area is an extension of an existing project operation. It isva question of fact. -

The issue of the forest davelopment pro;ec’t being consistent wnth the National Forest»
Development Program is also a question of factto be determmed by the: Board :

t now tiarm 1o the procedural step‘; whnch are set out inthe Regulattons made under the Act
‘ Regulataon S0} pm\ndas rélevantly as fonc)ws s ‘ :

{b} ‘Where the Board has determined under Section 64(3) of the Act to consider
Expressions of interest .in 2 Forest Development Project Proposals  without-
advertisement for open tender then such expressions .of interest and project
proposals shall be lodged together directly with the Managmg Director and shall-
be in Form 92 of Schedule 1.

-"Regulatidﬁ 42 provides relevantly as follé\}vs:

{(8) ' . On the invitation of the Board or-on its-own accord, a registered forest industry -

participant who is-the holder-of ‘a timber peérmit may make .application to the
Board in Form 89 of Schedule 1 to approve a forest development project as an:
extension of the timber permit holders existing approved operation, :

1) Such applmatmn may only be made if development options study under Sectaon*
: 52 of the Act has been completed and formal Pro;ect Guidelines under Section”
63 of the Act have been issued. o : ‘ '

te) The fee pavable on an application to the Board fo épprove a forest deﬁelopmeh‘tﬁj
project as an extension of an-existing approved operatlon under this Regulatmn:
shall be as spemﬂed in Schedute 3.

Even it iha Board is satmf‘ed that any pmposai faIm thhm tha cntena land out in Set:tnonf
84(3) it does not necessarily follow that the Board is therefore obliged to adopt that approach”
nor in my view could mandamus or other relief be sought against the Board should it decline

to approve a project as an extension of an existing operation. The fact that there may well be
‘support for an existing operator andlor that there have beer financial or other commitments-
‘made in or fo the new project area dms not create for any opwator aright, tutle or mterest in.
“the new area.

‘Even'if the Board determined to invite an existing operator to"'}l"odge an expression of interest
under Regulation 92(a), that step in itself also does not create-any obligation on the Board to

ultimately grant an exemptmn fmm advertssmg urider Sectlon 64(3) or create any :mphed
nght to-any invitee: . : iy - - -

SUMMARY

“The Board may on its own volition invite any interasted operators t6 make a project proposal”
or indicate to any operator that until an application is received under the Regulations, the
Board will do nothing. . ‘

There ake no other steps in my wew that are prasenﬂy open to the Board m the present case

Chns G Mariow
General Counsel

‘Mr Marlow’s advice was based on the law at the time. The law relating to extensions
under Section 64(3) of the Forestry Act was subsequemly changed. by the F oresfry
Amendment (2000) Act whnch is d1scussed later on'in thls report
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Important points to note from Mr Marlow’s minute are:

- the only step which is different between an extension and a new project is that .
~“with an extension the Board may consider proposals without advertising. The
requirements under Section 64(1) of the Forestry Act for completion of
development options study and project guidelinies must still--_be complied with; o

L the fact that an existing opemtor may have had financial or other (,ommt:tments
- “made to 1t does not create for the operdtor a “I’l&,ht title or interest” in the new . .
area; L

o evenif the Board invites an existing operator to lodge an expression of interest,
this does not create -any obligation to ultlmately grant an exemptmn from
ddvemsmg under Section 64(3). - : '

Inhis Imponse to-the prehmmary report’ Chmrman (Jabnel Samol Sdld the Bocrd was
aware of the responsibilities still incumbent on the developer if the Board chose to -
grant an extension: ‘ ‘ ‘

[2.25] - REPORT ON VENEER PRODUCTION EQUIPM FNT

‘ Foilowmg claims that ijbun.m Huau hdd 1rnported allegcdly substfmdard chond o
hand ‘equipment for the veneer mill at Panakawa and Managing Director Thomas
Nen'’s visit to the new mlH the National Forest Service engaged a consultant to inspect -
~the equlpmc-:nt and give a valuation and capacity study ‘ .

~ The task was given to a New Zealand based hrm Jaako Groomc Poyry Consulting.
The consultants . inspected the mill site on 26 August 1998 accompanied by the
Minister for Forests, Managing Director Nen, other officers from the National Forest. -
Service and representatives of the Depdrtment of Trade and Industry

On 1 SCptember 1998 the consultants produced thcxr report on the mﬂi cqmpmcnt It
stated ‘the veneer production equipment Rimbunan Hijau had imported was “old, well i
used and rusty” and had been overvalued by the company by an estimated K19 million. -
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Jaakko Poyry Consulting made the following observations:

. Documentation

‘Rimbunan Hijau project proposals ‘places a'value of Kinia 8.6 million in buildings,
- foundation and electric instaliation .and kina' 30,2 ‘million. on veneer processing and
- generating equipment. . . .

‘Equipment and Buildings

- Bikty to-eighty 208 and 40ft containéi’s were scattered _ébout the"'_.-site, together with 'a
further 80 — 80 individual patkages = generally a variety of crated and partly covered
- processing equipment, . o o

* The only reconditioned equipment sighted was the boiler and associated system,

The équipment located outside the bui!dihg was all old, well used and rusty, and it
-appeared that no attempt had been made to clean down, grease and prepare items prior
- to crating and shipping. o : e

From the condition ‘of the 'equihhwnt.and its type and packing, it has probably been
. recavered from two or three closed down plywood miils; close to the sea with salt water
dog ponds, purchased “as is”, dismantied crudely and packed for shipping. :

- Indicative Valuation

Building = K& to' 6 million
Mechanical equipment ~ K8 to 10 million .
- installation and refurbishment ~ K1 to 1.5 million .
_Additional equipment and stores — K1 to.2 miltion
" Maximum estimated installed value with building - K20 million, ‘

This compares with K38 million in the project proposal,
- Production capacity’ '

e The ‘estimated production capacity is less. than that set out in the ‘project:
' proposal and would impact negatively on the projected cash flows. .

@ . Theog voluime mquired“fm the biam is less than that set oui in-the prdject.
i proposal - impacting on .the volumne required to be.-harvested and the forest

concession area required to Support the mill,

‘The Jaakko Poyry report was faxed to Thomas Nen on 1 September 1998. ‘
It was brought to-the attention of the Board by Mr Nen ina 8wpagc business paper on
the Rimbunan Hijau plywood mill at Panakawa; during the Board meeting in October:
1998. A copy of the consultant’s report was attached 1o the ‘business paper for the
attention of board members.
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On 21

' to then Prime Minister Bill Skate about the Kamula Doso project.” Mr Makmoy
that he had just learned about a “secret deal in which the project would be gran
Rimbunan Hijau as an extension to their existing operation in the province”.

The Goverrior ‘himself favoured a rival proposal that would see the Sime I

GOVERNOR OF WFSTERN PROVINCE WRITES TO THI
~PRIME MINISTER

September 1998 the Governor of W esterﬁj;ﬁProviriée, Notbert Makmop,
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1:‘).' B

&’i‘ote
y.said.
red 1o

Darby

Group of Malaysia given the rights to-the forest to “develop palm oil*agricultural‘

pizmtatxons and related proccssmgb

Mr Mdiqnop f orwardcd a copy of the 1cttcr toT homas Nc:n The Ietter statod

to your attention a serious matter c:oncemmg a develnpment proposal for tha Western

. The proposed c)verall develo‘pmené wil!‘alsb inciude the building of infrastructure such‘as

Executive Council approved and endorsed Sime Darby' s proposal andl recommended that

. Management Commlttee have rejected the granting of the project to Rimbunan Hijau as

© We must“therefore‘look for the bést‘development prdposal and the ‘only way we can do

My Dear Frime Minister

“the {imber project called “Kamula Doso” in Wastem vamce Hime Darby’s proposal

-proposal. | have just learned that the National Forest Board is-about to consider awarding

to completely by-pass the normal procedures of pubt:cly advertlsmg the pro;ect and the

 am Honoured to write to you a6 a humble and foyal member of your government fo bring
Province,

Slr, in September [aat year 4997 : bmught to your notice a pmpmﬁal by the Slme Darby
Group of Malaysia to develop pa&m oil agricultural plantations and related processing in

involves the establishment of the following actuvntles

a. - o pa!m prowing mcludmg an mstla! 16 Q007 hectareﬁ of oil plantahons together
with two {2) paim oil mills;

. ‘:f-’ mtegrated downstream foreat mdustnes mcludmg p!ywoad mms, block board
© - plant and prefabricated housing plant; and .

(3 the protection of Lake Murray and: nt$ c:atchment area and lts development a5 2
U centre fer Eco-tourism, : . E . .
roads, wharf and port facilities, schools; hospitals; airstrips and a new township.
i its meeting NO 2097 on 10 September last year, the Western Province Provincial
the PNGFA approve Sime narby as the developer for the Kamula Doso t;mber project
Desplte the 'strong support given by my Provmmal Government for Sime Darby’s
the Kamula Doso project to the Rimbunan Hijau company in a secret deal in which the
project would be granted to Rimbunan Hijau as an extension to their existing operation in
the province. Under this deal, the Minister for Forest will be required to give his approval
cailmg for open tenders.
ane M:mster both the Western Provmc:e Government and the vamcual Forest
an extension. The project is potentially the most important and significant development

for the province and its people.

this'is to allow the project to be publicly advertised and tendered. Proposals for the
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~ development of large scalé agriculture and dowrnstream processing such as the one from
Sime Darby must be encouraged in the process so that the people and the country can
. receive maximum beneﬂts }

Therefore, as your ioyal and strong”supportef, I requéét your ‘urgent sub‘bort. Prime
Minister, to ensure that the National Forest Minister do not grant the Kamula Doso project - -
to Rimbunan Hijau and that the project must go to the public-tender. As the National

" Forest Board is scheduled to meet on 29™ September, the matter is very urgent.
Thank you very much for your kind consideration and support.

Yours sincerely,

Hon. Norbert Makrﬁop; MP
. Governor & Member for Western Province

- In his response to the preliminary‘report Mr Makmop made the following commients: -

[2271  PETER ARUL BECOMES MINISTER FOR FORESTS

On 14 August 1998 the Member 101‘ Kandrlan—Gloucester Peter Arul bccamc the
- new Minister for Forests.

" On 22 September 1998 Mr Arul sent the I‘ol“‘i‘Owing Jetter to the Acﬁ'ng Chairman of
the National Forest Board requesting a brief on the Kamula Doso:

| write in refererice to the former Minister, Honourable Dr. Fabian Pok’s letter to you'in
- regards to the allocation of Kamula Doso Timber Area as.an extension to ar exnstmg
. project pursuant to section 64(3) of the Act.

'{ am advised that a letter ‘was written to the Board to COnsider the allocation of the
- Kamuia Doso Timber but no decisive decision has been reached to develop the Timber
©Area, Numerous queries and complaints have been received from interested developers,
- landowners, pressure groups and landowner companies-as to what is happening to the
project. :

I therefore request for a thbiough brief on the Kamila Dﬁéo Foresi"’Management Area ;fs'o
. that further Ministerial Directives can be given to the Board to quickly expedite the timber
project.

Yours sincerely, .

" Hon. Peter Arul, MP
Minister for Forests
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On 23 September 1998 Gabriel Samol at that pomt Deputy Chairman of the
sent the followmg letter to the Minister for Forests Peter Arul:

[2.29]

A busmess paper ‘on Rimbunan Hgau s plywood mill at Panakawa was subml

GABRIEL'.SAMOL wm*i*Es BACK TO THE MINISTER

Kamula Doso Forest Management Area, Western Province.

I have received your letter of 22 September 1998 with respeét to the above cited forest
area. 1 have asked the Managing Director of Nationai Forest Service to prepare a briefon -

the Kamula Doso area as requested by you.

Iri the-meantime, | attach, please a copy of a letter dated 30 July 1998 1o the then Mmlster .

for Forests, Hon. Fabian Pok MP, which is related to this matter.

Yours sincerely,

Gabriel P Samol
Deputy Chairman

BUS[NESS PAPER ON RIMBUNAN HIJAU MILL
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Board,

tted to

members of the Board for the National Forest Board meeting held in October 1998.

The eight-page paper was signed by Managing Dn‘ccter 'I homas Nen under the
“endorsed for presentation to the Board”.

The bulk of the report was information that appeared in the Managing Dir
letter to the Secretary for Trade and Industry on21 May 1998 and the briefing
prepared for the Board dated 28 July 1998. As with the earlier documents, this
was highly critical of Rimbunan Huau performance in Wawoi Guavi and
generally in the area of domestic processmg 1hroughout PNG

~Mr Nen stated:

VIABILITY AND COSTS OF DOMESTIC PROGESSING IN PNG

The draft findings of the recent Domestic Processing Study indicate that even with .
modern and efficient processing mills, the existing cost structures in PNG would make it -
- very difficult for domestic processors to compete with major international competitors —

although they note that there are some niche opportumtles

The consultant’s findings show that, at th!s stage at least, the cost of subsndles to attract
. domestic processing investors to PNG would far outweigh the benefits to PNG, including

employment generation.

Sumularly, the domestic processmg venture proposed by Rumbunan Hijau Tlmber

Processing Pty Lid at Wawoi Guavi, would not be a viable option without the assistance
of excessive subsidies and incentives by the Government,
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Rimibunan Hijau's own feasibility report states that even if they were granted by the State’
a guarantee of 10 years exemption from any tax on-log input, product export or company
~income, plus exemption 'of import duties on plant and equipment, they forecast a negatlve
‘Net Present Value for the project of about K4 million. B

BACKGROUND AND INTENTIONS. C.)F RIMBUNAN HIJAU PROCESSING PROPOSALS IN
 WESTERN PROVINGE

The- Guif -and Western Provinces rebresant 'b”y far th'é" Iargest" areas of "untappe"cf

: commercial forest resources remaining in PNG. - Most of the other major areas already
allocated will be largely exhausted wuthm the next 5 10 years E

The Provincial - Forest Management Plan for Western Provmce prepared in 1995/96

" identified a number of large potential areas for future commercial forest development.. 1t
“should be noted that these wers areas for which there are commercial forest potential,
_but which would be stbject to the acquisition of the Forest Management Rights from the

customary resource owners, according to the requirements of the Forestry Act.

The identification of the potential forest areas precipitated a number of grandiose and
- obviously bogus proposals for “integrated forestry, mining, agriculture, fishing, tourism,

ete” -proposals by a number of  companies, -all . of -which emphasised the initial

B development of virtually all of the remaining forest resources of Western Province,

“Rimbunan Hijai presented a very brief but gmssy bmchure around the end of 1995 whlch

promised 2 plywood mills, 2 blackboard plants, 2 sawmills; over 3000 km of permanent

roads, power and water supply for development centres; new airports, 2 new townships,
~numerous schools and medical centres ots; 10,000 hectares of agrucultural mopﬁ, eco-
{ourism, fishing mdustry, 5300 jobs, etc. . . :

in return; Rimburian Hijau requested forestry rights to over 2 miﬂidh hectares of virg'i'n
“forest, in addition to the already existing W’awm Guavi contession: They also requested
Cexcessive incentives. ]

 Weither the Rimbunan Hijau nor the other “integrated proposals” were treated seriously
by the NF$ as, not only were they clearly loaded with undeliverable promises, but no

rights to forest resources can be granted without following the strict acquisition and

: aﬂmcatmn procedures specified in the Forastry Ac:t

'Rimhunan Hijau presented a further !etter to the: F’nme Mmlster iry March 199? ‘which stlll

sought rights of similar areas as the earlier proposal but with slight amendments {0 the

“henefits proposed ~ including three develcpmant sites, each with a “modarn sawmlll a
possible veneer plant.ete.

This letter was presented to "ihe Fore*s’i Pracas;smfg Warkingv Commiﬁe'e for consideration

“and it was on the basis of this that the Commitiee agreed that nothing should be done
'unt&! at ieast the findings of the Ccm&ultam:y study are released. :

Although it was unstated at the lime, :t Was clear that the unplanned importation of the'

veneer processing equipment was at least partly an atterpt by Rimbunan Hijau to force
the Government's hand to obtain additional forest resources < especially since the Wawoi
"Guavi timber permit has only 4 years to-ruy and about 10 years -of resource supply
remaining.

The inter-Departmental Committeé rejected a very brief and superficial project proposal
‘subrnitted by Rimbunan Hijau Timber Processing - Pty Ltd in jate 1997 and they were

presented with Guidelines for the preparation of a revised proposal Thus was presented

in July 1998.

The revised proposal also only addresses the key iss“uves_in a 'Superﬁciél manner.
‘Howaever, it contains some key points, including: L .
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+ ' Total capital cost of K70 million based on veneer mill cost of K50 million, plywood

mill extension of K20 million and sawmill of K5 million.

.',.'-': Annual Tog input volume of 177,380m* by S‘ﬁ'vvyear (of‘:-'Wawoi Guavi allowable fog |

harvest of 350,000 per annum}

s The 800,000 hectare Kamula Doso forest management area was explicitly included

as o forest resource for the project and specified: as the Wawoi Guavi TRP

Extension Area.

Given the major concerns regarding the true intertions of'"_’Rimbunan Hijau with this
project.and because there is no significant processing expertise available in PNG, the
NFS commissioned a veneer/plywood processing specialist, Mr Len Wilson of Groome

Poyry Lid, to conduct an initial -appraisal of the veneer plant. A field inspection . was

conducted at short notice by the consultant along ‘with representatives of the Forest
Authority, Dept. of Trade and Industry, and the’ Minister for Forests on 26 and 27 August |

1998. The consultant’s report of this visitis attached.

Although the Allocated consultant time for the initial appraisal was very short, the visit

did reveal a number of disturbing factors. The most significant of these are:

« - Most of the equipment is very ‘old. and in poor condition. - Apart from. three

generators, which are semi-portable, there was viriually no new equipment and |
none of the used equipment had been seriously reconditioned as claimed inthe

proposal. ) o ,

s - The market value of the plant, estimated at around K26 million; is only about half

that specified in the proposal by Rimbunan Hijau (K39 milion). ..

e = The estimated production capacity of the plant is less than half that set out in the

project proposal. -

. Further information and work would be required before a more authoritative evaluation of

the -project can be made, however these-initial findings tend to bear out the earlier .
concerns of the Forest Authority. | Despite this, the consiltant did point out that, with
certain. improvements and with the right-commitment, . a viable project could guite

possibly be achieved.

The National Forest Service are contracting the consultant 6 conduct a detailed
evaltation of Rimbunan Hijau Timber Processing proposal and this is expected to be

delivered before 8™ Qctober 1998.

The Deputy Prime Minister and Minister for Trade and Industry have instructed the Inter-

Departmental Committee to.complete a signed project greement with Rimbunan Hijat

Timber Processing as a matter of urgency.

R draft project agreement has *_l:iéen prepared, with the main poinis of note to the PNG |

Forest Authority being that:

. The processing project agreement grants no rights with respect to any extensions

to Timber Permits, either in time or geographically;

“s - Any Tirber Permit extensions that may be granted to the permit hoider must be

strictly in accordance with the Ferestry Act and Regulations;

« . Rimbunan Hijau Timber Processing - must apply for an operating licence for the

processing facility. .

The National Forest Service view is that in the meantime, there’ is’ nothing to stop
Rimbunan Hijau proceéeding with the establishment of their processing plant.. The Wawoi. -
-Guavi concession still has 4 years to run and if, subject to satisfactory performance, an )

extension to that Timber Permit were granted, there would be sufficient resource
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~available to' aliow them to operate the mill for at least another 8«10 years. If during that

time Rimbunan Hijau Timber Processing prove their cormnmitment to, and the worth of,
- their processing project, then the Forest Authority could use every endeavour to ensure
" that sufficient resource were made available to them to sustain the operation, :

it is the view of the National Forest Service that there is neither need nor justiﬁcation for
-granting the Kamula Doso forest management area to Rimbunan Hijau as an extension to
- the Wawoi Guavi concession at this stage. - In fact, holding back the granting of additional
Cresource would serve to protect PNG’s best interests by ensuring that the processing
project was operating properly and viably, as a precondition to the granting of any
additional timber resource,

“"This would be a welcome change frotn the recent history in the forestry sector whereby
many logging companies, including Rimbunan Hijau, - have been granted forest
-‘concessions on.the basis of establishing timber processing facilities, but which have
- never eventuated. The classic case was Kapuiuk in West New Britain Province where
‘Nam Yang Timbers constructed a .complete woodchip ‘mill ‘but. which was never
commissioned and the company continued to export logs. - There are numerous Cases
where companies have partially met their contractual requirements by establishing
“sawmills, but then proceeded, at best, to only saw log export rejects.. We need to learn
~from these past mistakes and to ensure that they are not repeated.

In summary, this briefing paper raised a number of important matters relatiﬁg to the
plywood mill at Panakawa for the Board to consider:

e Rimbunan Hijau’s own feasibility report stated that even if the State guaranteed
a ten year exemption from taxes on log input, product export and company
income, plus exemption from import duties on the equipment for the plant, the
company would still expect a negative net present value for the prOJect of about
K4 million; » : .

| i- the unplanncd importation of the veneer p‘roc':éssing“équipment was at least
partly an attempt by Rimbunan Hu au to force the Govemment s hand to grant
them additional forest resources; ' , : .

e Rimbunan Hijau Timber Processing submitted a “very brief and superficial”
' proposal in late 1997 which was rejected by the inter departmental committee
set up to implement National Executive Council Decision N® NG 41/97. The
company presented guidelines for the preparation of a revised proposal in July
1998,

s the National Forest Service engaged a consultant to conduct an initial appraisal
of the plant and equipment at Panakawa. The consultant’s report found that
most of the equipment was “very old and in poor condition”, the market value
of the plant was only about half that specified in the proposal'by the company
and the production capacity was less than half that estimated in the proposal A
copy of the consultant’s report was attached to the briefing paper. : -
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® the beputy Prime Minister and Minister for Trade : and In&ﬁstry instructed the

inter-departmental committee to complete a signed pro;ect agreement
Rimbunan Hijau as a matter of urgency, ‘

e the prcuect a,g,reemem Would not grant any extensmn rlghts to ex;stmg tmbe‘r

permits; either extensions of time or extensmns of area;

o R1mbunan Hijau Timber Processmg must apply for an operatmg hcence
' the National Forest Board for the processmg fa(:lllty e

[230]  NOBERT MAKMOP TELLS THE MINIS TER FOR FORESTS
~ANY COMPANY OTHER THAN SIME DARBY WILL BE

“OPPOSED

with

from

On 27 Oc:feber 1998 the Governor of WeIStem P'ﬁ)vince ”'Norberl”Makmep, wrote to

the Minister for Forests, Peter Arul, stating that the Provincial Executive Council

had

approved and endorsed the conceptual proposal submitted- by Sime Darby Berhad for

“the East Awm Lake Murray and Kamula Doso forest areas.in Western Province.

~He said that a Board decision to allocate Kamula Doso to any company other than ‘

Sime Darby ‘will be strongly opposcd and rejected by us

My Mdkmop sald he was fully aware that ccrtam peop[e were attcmptmg tof unduly G
influence our political leaders and individual landowners by questionable means to
“support other developers”. The project under consideration was “too important for us-

to sell out to such unscrupulous people for short term personal gain”.

 He urged the Minister to intervene in the matter by exercising his authority to ensure

all the above mentioned areas are advertised for tender or, he added, “alternati
grant all the areas to Sime Darby by way of extension to East Awin FMA” ‘

(231]  ANTHROPOLOGIST MICHAEL WOOD WRI TES TO TH n
- CHAIRMAN OF THE BOARD

vely

On 57 anuary 1999 a lecturer from the Depmment of Anthropology and. Archacology
~from James Cook University in Queensland Michael Wood wrote to Chamr an of

the Board Gdbnel Samol

Mr Wood said he was writing on behalf of the’ majonty of the mcorporatec

land

groups representatives and landowners of the Kamula Doso area in response 1o the
" “persistent rumours” that the entire Kamula Doso concession would be offered as an

extension to the Wawoi Guavi timber permit.

. (‘hapter 2
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Mr Wood said the landowners on whose behalf he was writing would prefer to sce
" the Kamula Doso project subjected to normal tendering procedures. He enclosed

“.with his submission a list of 44 names and signatures, representing “84% of the 52

 1LGs that are, on the information available to me, recognised as having interests in
~the area of land covered by the Kamula Doso forest management agreement”.

The letter said the landowners were concerned that they were not adequately

~anformed of any details concerning an extension.  If an extension was granted they

would lose all negotiating power as ownership of resources would effectwely be
“transferred to the logging company that was grantéd the extension.

- Mr Wood sai'c'i that }andownérs wete concem'éd that"if Rimb"unan Hijau were to gain
- the extension, “the landowners would be subject to the kind of practices; terms and
conditions that the company has implemented in refe:rence to the Wawoi Guavx
. concession” '

 There was alsoa requ‘ést that “interested” members of the Board not ,;play a part in the
- decision making process:’ ‘ o - Ny e

“When corisidering this submission dany member of the Board who has interests in or
deaimgs with Rimbunan Hijau {or any of its. subslduarlea or subcontractors) 3hould
Cexclude themselves from considering this mitter. g

*The Chairman sent a one- page reply to Mr Wood 01"};*"8 J anuéry 1999, Mr Samol did
~ not address the issues raised in Mr Wood’ s Ietter but questloncd his mvolvement
- with the Kamula Doso iandc)wnem . 3 o : g

" Hwould be pleased if you would advise me further of your interest and involverent inthe
_-Kamuia Doso area and in-addition on whose authority, behalf or request you collected

signatures of Kamula Doso landowners and 1L.G representatwas and forwarded them io
" the National Forest Board. - . -

- In'his response to the preliminary rcport Mr Samol defended hlf: brusque reply to Mr
o Wood, saying it was “appropriate at that timc : : : = :

. (Lh.apter 2
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{:z;im T HOMAS NEN WRITES TO LANDOWNFRS

. 4

A ietter from Thomas Nen to Oiaba Tau and 1andowners thsky Maitona of Kan’ml‘a‘

Doso Blocks 1 and 2 indicates that the Managing Director was aware that there

“others in the area. who did not suppcr"t Blocks 1 and 2 in then" chmce ofa develop

In the 1ettcr dated 137 anuary 3999 Mr Nen %taied that. he had recewed 4 visi

Wc:‘;re
&) P

fmm

Peter Dapmun-of Kamula Doso Block 3, Who an‘ed a gnevance about-the manner in

thch the pmj ect was pmcecdmg

Mr Dapmiun -has stated that the &andown&ra fmm Block 3 after sugnmg the Forest
‘ management agreement have not: heen involved in other procedural matters.. Likewise he
" has claimed that the landowners form Blocks 1 & 2 intend to engage a developer without

their consent and if that happens, he on behalf of ather !andownars have requested for

omission of Block 3 from the FMA . ; ) .

Tha,, Ombudsman Commission undcrstands that, thc: Mr Pcter Dabmuﬂ (or Dapmun)

referred ‘1o in this letter is an. executive member of -a landowner company,

* Hijau bein g dwardc:d the Kamula Doso forest manaacment area.

Tumu .

Timbers Ltd; from Kamula Doso Block 3. Tumu Timbers was opposed te Rimbunan

In hxs msponse o ihs: preixnumry mport Mmagm‘g, Director Thomas Ncm dismissed ‘.:Zf_f
" ‘the views of Mr Dabmun, describing hlm 4s.a “mlddleman” ‘Who is not dxrectly‘a

Kamula DOSO landowner:-

[2.33] BRIEF TO THE MINISTER FOR FORESTS FROM THE

MANAGING DIRE CTOR OF THE NAHONAL FOREST

SERVICE

On 13 January 1999 a Natmnai Forest Servme bnef on Kamula Doso sxgned by

Managmg Dlrector Nen was sent to the Mmlstcr for Forests

B Chapter 2
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- The brief stated:

34

Three people gave evidence to the Commxssxon to the effect that it was a pohcy of thei
" National Forest Service that forest areas over 80,000 hectares should be allocated by
~general newspaper advemsement in accordance: thh Section 64(1) of the- Forestry

Act.

~ Guao Zurenuoc was Managing Director of the National Forest Service up to February
In evidence to the Ombudsman Commission Mr Zurenuoc said it was his
- understanding that any area of forested land greater than 80,000 hectares must be
- treated as a stand-alone project -and -any thmg less than 80,000 hectares should be

1998,

. KAMULA DOSQ FMA PROJECT

FACTS AND CONSIDERATIONS

14 Background information

Project Location ) : - Balimo District, Wp
Size of Timber Area (Gross Ares) 791,000ha
" Net Operable Area 593,725ha
Estimated Resource Volume (Net Sawlog volume) T11,274 44m*
JAAC (over 35 years) 322,000m*
12 Current Status ' :

- Development Option ‘Studies and Draft Project ‘Guidelines have been ‘accepted and
© endorsed by Fly River Provincial Forest Management Committee in their last meeting in

Kiunga. The final Project Guidelines will eventually be produced in the weeks ahead.

_The Fly River Provincial Forest Management Committee also - desires the“_’procedurél
.. matters as stipulated within the Forestry (Amendment) Act to be sirictly adhered to. In so
- doing the project will be treated as a stand-alone project...In accordance with s.64 the

project has to he advertised calling for potential developers to submit the Development

" Proposal.
1.3 National i‘-“'orest Service Views :

- That the Annual Allowable Cut of 322,000m* is greater than the Forest Board benchmark
—of 80,000m® for stand-alone timber projects. The National Forest Service recommends

that the Kamula Doso forest management area be advertised for potential developers

“including Rimbunan Hijau (PNG) Pty Ltd and General Lumber Niugini Pty Ltd to submit
- their development proposals for our evaluation and consideration. .

RECOMMENDATION

_The Kamula Doso timber project is recommended to be developed as 3 stand-alone
" project hence the project has to be advertised immediately.

'THE 80,000 HECTARES/CUBIC MFTRES POLICY

treated as an extension.

. Chapter 2
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According to Mr Zurenuoc, in 1996 the Board advertised a number of p‘fbj ects
- than 80,000 héctares. Most developers were not interested in puttmg in the re
money and infrastructure to develop a small proj ect

‘ He said the Beard made the pohey decision after c1ght or ten pro;ects, each le

80,000 hectares were turned down by developers

They looked at the costs and other factors and came back to the Board saymg that they <

were not prepared to develop the area as stand alone prmects

Mr Zurenuoc added that Kamula Doso was a very different matter:

Kamtila Doso could not have been considered for extension, as it is'a very big area.

Lawrence Kambogru was the landowner representative on the National Forest
at the time the Kamula Doso 1ssue was taken up for consideration. He was th
Board member to oppose the extension at the Board meetmg on 4 February 199

Mr Kambegm said it was the pohey of the Board to advertlse any areas over
hectares. ‘He 'said that was the normal practice of the Board and any pro
exceptxon to that pmctxee would have to be fully JllStlﬁCd

if them were to be a variation, the National Forest anrd would have to come up'with a & :

very good reason in support of the variation.

Tunou Sabuin was Area Manager for the PNG Forest Authority Southern Regi
~'was .actively ‘involved in the provincial forest management committees.

evidence to the Ombudsman Commission Mr Sabuin- said that when the W
Province Provincial Forest Management Committee deliberated on the Kamuls
area, they recommended that the project be advertised as an open tender. - He's

size of the land in question had a considerable bearing on the Committee’s decis

The main reason for the project to be considered as a stand-alone Was that it was above
85,000 hectares ‘and because of the fact that the .Provincial Forest Management
Committee recommended to the Board for open tender. If an area is below 85,000
hectares it cannot become a stand-alone project.

Others who ﬂave‘ evidence to the Commission said the benchmark for whether
project area should be put to open tender or could be. granted as an extensx(
based on the estimated annual allowable cut of the ares. -

. Cﬁ'iapter 2
Events prior to the Board Decision

45

of less
quired

5s'than

‘Board -
3 only £
3,

80,000
posed

on-and
In" his
festern
1 Doso
aid the
1on:

rnota..
nwas




46

~Allan Ross, the National Forest Service Board Secretary, said it was not a policy bui
~rather a “general agreement” that areas with an annual allowable cut greater than
o "‘abaut 80,000 cubic metres” should be advertised Openi V. Mr Ross added that therc 18
~ “a bit of flexibility” about the figurc: :

'}-f"(,haiman of the Board Gabncl Samiol, conﬁrmed that thﬁ Board dld dlscuss
‘sustainability issues; but denies there was evar an “80 000 hectares” policy: 5

- Tam able to confinn that the Boaird did discuss the problems of unsustainable projects given
the 1986 experiences.. | am however unable to recall the Board adopting a definite policy on
80,000 hectares. | believe the Board had so much-difficulty given the practical problem of

" -agreeing on what constitutes a project that is envirdamentally sound, socially acceptable and

cocommercially viable. . The discussions were about cerlain: \mlumg of . harvest {80,000 m*)

- rather than ... 80,000 hectares. '

In Hresf)lbnding: to the pre'iin{ihary report former National Forest Service lawye"r:
~‘Maurice Coughlan said the 80,000 he:ctam poli_f;y had nothing to-do with extensions:

M an aging Director Thomas Nen also denied there was ‘a specific policy on the matter: -

“There is no ﬁfatad policy that areds of more ih;m 80,000 hectares should be allocated by
advertisement. This issue was brought time and again dunng many Board meetings but Stlll
no decision was made to define the area specifically. e L . :

“The Ombudsman Commission has carefully considered all these responses.  The
“Commission accepts that thete appears not to have been a written policy that areas
-greater than 80,000 hectares should be allocated by genéral newspaper ddvcmsemcnt’
“rather than grantcd as extensions to existing pmjects : - : . &

‘,_:Howev'e’r, it 1s ,équa’lly"cﬁear that the qiiéstion of the size of extensions was discussed

“at Board level and that there was a general understanding that very large areas 01
-areas with a very large annual allowable cut should be putto public tender. e

v Chapter 2 -
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3. BOARD DECISION AND AFTERMATH

B GENERAL
Th1s chapter dedis thh Natxonal Forest Board meetmg N" 54 on 4 February 1999 and
the events since the Board’s decision to recommend Kamula Doso forest mana, gcment

ared as an extensxon to the Wawoi Guavi timber pemnt : :

[3:2]  THE BOARD MFMBERS

“ The Board members present for thc Board meetmg N 54 on'4F ebruary 199‘9 were: .

Mr Thomas Nen : i Ma‘nagmg-Dlrecto‘r of the Natmnal vF orest --Servwe i
Dr Wari lamo - - . Director, Office of Environment and Conservation. i
Mr Clement Kote ~ Representative of the Dcpartment of Finang e and B
S seed D U Treasury .
Mr Anthony Honey ' Representative of the Forest mdus’mes Assomalmn“
Mr Gabriel Samoi - Chairman of the Board Pmmdcnt of the Assocmtxon of
Foresters ‘
Mr Lawrencc: Kambogru F orc';t rcsource owners reprc:sentauve
[3;3] - SUBMISSION TO TII K BOARD BY DR WARI IAMO 0
DIRECTOR OF THE OFFICE OF ENVIRONMENT AND
CONSERVATION

Dr Wari Tamo made a"submlssion to the Chaitman and Members of the ‘Board
regarding the Kamula Doso forest area. The submission was dated 27 January 1999
but was not presented to the Board members until the day of the Board mc:etmgj 4
Februdry 1999 ’

In the busmcss papc:r Dr famo arcrued qtrongly in favour of an’ extensxon to Wawoi -
Guavi’s existing operation. He said the advice given by the National Forest Service
was-contrary to the wishes of thc landowners and the’ Weslem Provmcc Provmcial

ercutlve Counczl

- Chapter 3 :
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 His paper included the following:

' Decision of the Fly River PEMC

The Provincial Forest Management Committee has recommended to the Board to seek
-expressions of interest from Registered Forest industry participants for rights to develop
-the forest resources in Kamula Doso forest management area. The Fly River Provincial

Executive Council requested for the project to be treated ‘as an extension to East Awin

forest management area, in a letter dated 27 October 1998 to ' Hon, Peter Arul MP Minister
for Forest by Hon Norbert Makmop ME, Governor of Wastem Province. .

: Dec:snon of the Landowners

‘It is strongly described by the majority of the laridowners of Kamula Doso timber pro;ecf:
‘area that this project should be treated as ar extension to Wawoi Guavi Timber Project
and the forest management area shall be awarded to the developer Wawoi Guavi Timber
Pty Ltd. .

“The contradictory policy advice by National Forest Service to treat the Kamula Doso-
project as stand-alone, ‘
“The National Forest Service advises that the Kamula Doso'-ﬁroject should be treated as a

~stand-alone project: The National ' Forest  Service gives- the following grounds. as .
justifications for a stand-alone timber project which are as follows:

{a) the project has a very high Annual Allowable Cut of 322 000 cub|c metres which ls )
: higher than the 80,000 cubic metres benchmark set by the Board; and :

by that the procedural matiers have been put in place -in accordance»with the
. Forestry Act 1893 [sic], hence, Section 62 and Section 63, and .

{€) . - that Nationial Forest Service ‘has roted that several potential developers. have
: expressed interest in developing -Kamula Doso, -amongst them include Wawoi -
Guavi Timber Pty Ltd and General Lumber PNG Pty Ltd.

This advice is contrary to what has been recommended both-by the landcmners and Fly,
‘River Provincial Executive Council: That Kamula Doso Timber Project shall be treated as
an extension of one of the existing forest management areas- or timber permit. -

MY OWN VIEWS AS THE MEMBER OF THE BOARD

T strongly believe that in the national interest that this Board should take into account the
project guidelines and the Development Option Study and, moreover, the wishes of the
landowners to endorse Kamula Doso forest managemant area as an extension of the
‘Wawoi Guavi TRP area. . . : :

“In his response to the preliminary report Dr Jamo defended the arguments in his
“submission to the Board. He said that when landowners sign a forest management
“agreement they give “the right to manage these resources” to the Forest Authority.’

'. Dr Tamo said:

and assign timber

he National Fores
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Dr Iamo says this was not the ﬁrst time the Board had re_] ected the advme of the ¥
‘Service’s technical officers: -

‘The Board’s Finance and Treasury reprééé‘ntativé'CIeméﬁt Kote said in his res
to the preliminary report that, in hindsight, he now thinks Dr Tamo’s statemen
“the mag ority of landowners” were in favour of extensmn was wrong; .

Mr Kote éiated:

34  SUBMISSION TO THE NATIONAL FOREST BOARD BY

MANAGING DIRF CTOR THOMAS NEN

Managng Director Nen also presentcd a pdper to the Board (Board paper N"___.BZ).

This paper rccommended that Kamula Doso be advcrtlsed by open tender.

Mr Nen étated:

BACKGROUND

The Kamula Doso foreést management area (the Project Area) covers a gross area of
791,200 hectares.. ‘It was acquired by way of a forest management agreement. on 19
February 1998, : . -

The Western Province Forest Management Committee has deliberated the future of the
' Project Area and has issued to the Board the draft Pro;ect Gmdelmas for the Board s
cor\snderatnons at this meeting. L :

MINISTQRSAL DIRECTIVES

The Board received two separate dlrectwes from the Offlce of the Mmuster regardmg tha
allocation of. the Project area. . . : .

: The Hon. Fabuan Pok, MP (then Mmister for Forest) m h|s letter to the Board dated 14 July
1998, directed the Board to consider the allocation of the Project area as an extensnon to
an exnstlng project (section 64(3) of the Act). : . .

In a separate letter dated 22 September 1998 the current Mmlster the Hon Peter Arul asa
follow up to the letter from Minister Pok, wanted to know what actions has been taken re
the -allocation . of the Project Area and a brlef to . the Pro;ect Area The Board -has
responded to both Ministers. : . :

Chapter 3 :
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"REPORT AND RECOMMENDATION OF WESTERN PROVINCE PROVINCIAL- FORES”‘i’J

MANAGEMENT COMMITTEE.

The Western Province Provincial Forest Management Commlttee in -its meeting ‘on 3"

December 1998 resolved and recommended to the Board -a draft Project guidelines

pursuant to Section 63(2) of the Act.

. By virtue of the draft" prcuéct guxdehﬁbes the Province Pfovincial"Forest Mdhagemeﬁf
Committee recommended that the Project Area is to be advertised pursuant to Section

54(1) of the Act.

" DRAFT PROJECT Gmoﬁuuézs

The draft project guidelines are being |ssued pursuant to Sectmn 63 of the Act by the'
. Waestern Province Provincial Forest Management Committee.

““The Board is advised that the Draft Guidelines (éz's it stands as per Board pap‘ér) purport

the project area to be advertised.. If the decision is in favour of an extension, the

-~ guidelines must be altered to refiact this change
CVIEW OF THE FLY PROViNCIAL GOVERNMENT :
“The Provincial Gavernment in its decision No. 5 of 10 September 1898 resolved that “the

" Provincial Forest Management Committee, Forest Authority and other relevant bodies
~‘and committee to endorse Sime Darby Berhad as. the developer of the forest areas

nominated in their proposal.”

' VIEWS OF THE LANDOWNERS

A letter ‘dated 14 December 1998 from Wawoi Tumu Holdings Limited (a fandowner

‘company) was sent to the Minister for Forests. in the letter, the landowners through their
‘representatives advised the Minister that their meferred chonce of a deve!oper for the
‘Project Area is Wawoi Guavi Timber Company. .

* Furthermore, the Landowners  through Wawoi Tumu Holdings Limited met with the
‘Managing Director on 22 May 1998, At this meeting the landowners registered their
preferences for the projects developer. Following this meeting, the Managing Director

conveyed the wishes of the landowners to Wawol Guavi Timber Company Pty Ltd in.a
fetter dated 26 May 1998. . :

:'The Board is advised to note that Wawm Guavi T:mber Company Pty Lidisa subsndlaryi

of the Rimbunan Hijau Group and is the current permit holder to the Wawoi Guavi Timber

~Concession and that there are-other landowner companles and pressure groups in that
_area. .

 OTHER INVESTMENT INTERESTs IN KAMULA odso

“The Board is advised that other investor interests have been registered for the area..
~Those that are known 1 the Board and the National Forest Service are:

‘ ‘(a) Wawoi Guavi Timber Company Pty Ltd Pty Ltd.

“This company is presently the timber permit holder to Wawon Guavu txmber pro;ect in

Western Province. It is a subsidiary of Rimbunan Hijau Group in PNG.

" The Board is advised that the company has the edge over other interested parties should
‘the project be advertised .since it already has the in-country experience and the
integrated processing plant now on site under construction.

It is up to the company to puf in a convincing propnsal.
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(o) A Proposal by Wika Pty Ltd
A development proposal said to be in the vicinity of K200m was submitted to
the Managing Director National Forest Service. The proposal is an integrated

concept that would . encompass. forestry, agriculture, ..and ' social  and
infrastructure development. .

The principle of Wika Pty Ltd is the former Governor-General, Sir Wiwa Korowi,

Kt, GCMC. His interest is believed to be backed up by certain offshore
investors. . . : o

(c):v.' Sime Darby .

A proposal by the mtendmg investor was . submutted 40 the Western Provmmal
Government.

The Provincial Government. is in- support of this interest.  The Sime Darby
proposal is understood to be similar to the proposal by Wika: Pty Ltd for an
integrated development project, covering the Project Area and adjoining areas
such as East Awin and Lake Murray -

The Board is advised that the company's proposal has ‘been submitted to the
Western Provincial Government and the Provincial Government supports this.

OPTIONS FOR THE PROJECT AREA ALLOCATION i

Section 64 .of the Forestry Act 1999 (as amanded) (tha Act) provudes two optxons to
allocations of forest resources.

OPTION ONE
- This Option'is to aliocate a forest managerﬁent area as-a stand-alone Prb}ect.‘
OPTION TWO '

This option-is to alocate the Forest Management Area as an extensnon to an approved
existing operation. . .

‘ VIEWS OF THE NATIONAL FORE:ST SERVICE

The Board is advised that the Project Area has the resource capacity {0’ sustain euther a
stand-alone operation or as an extension to an existing operation..

"..Due to this resource capatity and the number of potential interests shown for that area; it
is advisable that the project area is advertised by open tender. The open tender option
provides an opportunity for both on-shore and off-shore investors to submit proposals.

Consistent with other Forest Service papers to the Board, the Managing Director’s
submls&non drgued strongly that Kamula Doso should be advertxsed by open tender.

(351 BOARD MEFTING N° 54 4OF 4 FEBRUARY 1999

i

Thc qucs‘uon of the Kamula Doso area was dehberated on at this meetlng; The
minutes of the meeting record the positions adopted by the various Board members.

Chapter 3 .
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~ Discussion at the meeting

~Chairman Gabriel Samol said that the Board was being asked to note the current
~status of the Kamula Doso project including the development option study and. the
draft project guidelines.  He referred the Board to Dr Iamo’s submission and to the
recommendation from the Managing Director. {1 Board paper N° B2) that the Kamula
“Doso area be treated as a stand-alone project and that the area be advertised for
~development in accordance with Sections 64(1) and (2) of the Forestry Act. Mr Samol
-said that in coming to-a-decision the Board must consider the national interest and
take into account that its decision would determme mvostmonts that will last for a

~number of years.

. The C‘hair‘man reminded the Board members of an carlier submission advising it of
~‘the construction of a large processing facility by the paront company of Wawoi Guavi,

the company seeking the extension. He added that it was important to give the correct
" signal to investors. Given the current situation and the time required to “kick start” a
“new project, Mr Samol indicated that hc would support the recommendation for an:
~ extension.

~ Dr Wari Tamo, Director of the Office of Environment and Conservation, said that he
“had visited the area in question and the plywood mill at Panakawa, which is within the’
Wawoi Guavi concession. - He said the processing facility was” a K40 million
development “of world standard built in the middle of nowhere”. . He concluded by
“saying that he believed the Board should proceed with granting the Kamula Doso area
“to the ‘Rimbunan Huau subsidiary as . an extension to their existing permit. “He
- favoured this option as it would cut costs and mear not havmg to waxt months for the
advertising and selection of a developer. ) : :

In emdence to the Ombudsman Commxssmn Dr Idmo sznd the main Iactor mﬂuc:ncmgb
“hisdecision was the need to send a posmve message to loggmg compamos :

‘1 think the most influencing factor was the current state of the economy.’ Because we need
to attract the investors, that's number one... And this downstream processing devélopment
that was taking place in Panakawa -and Wawoi Guavi, 1 thought that by awarding that
A{extension) shows the signal ta the developers that we are serious about development in the

-country.

“Anthony Honey, the Board member representing the Forest Industries Association of
‘PNG, said that extensions have been applied in-past situations. An extension would
“fast ‘track the project, as required by the Government. He said he supported ‘an
‘extension being applied in this case. He said the veneer mill was an indication of the
“company’s long-term commitment. Mr Honey then handed around photographs of the
‘Rimbunan Hgau veneer plant at Panakawa. : - . B :
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National Forest Service lawyer, Maurice Coughlan, on being invited to the meeting,

advised that whether the project area was advertised for development or grante
extension -of an existing operation was up to the dxscretlon of the Board..-He
was a decision that 'was not subject to appeal ' - :

said it

Clement Kote, the Dep’artmen_t’ of Finance and Treasury representative stated in-

evidence to the Commission that he had ‘initially objected to Kamula Doso
treated as an extension. He thought it should be a stand-alone project. Howe
was eventually persuaded by the advice given by NFS lawyer Mr Coughlan th

was nmhmo wrong with tredtmg s Kamula Doso as an extension to Wawoi Guavi.

Lawrence Kambogru the Board mumbcr representmg the forest resource ¢

was the only one to speak against the proposed extension to'Wawor Guavi.: |
that - resource “owners had not becti- given the opportunity ‘to consider
alternatives. He said the project area had sufficient resources to justify devele
as a stand-alone project.. He expressed concern that if an extension was put
and ‘advertising procedures were not followed, problems could -arise. He ci
Hawain area in his province, East Sepik, as an example.  Mr Kdmbogru
beheved an open. tender procedure would bcncﬁt resource owners.

T‘he min*{ltcs of thc meeting statev that M‘anag_.,'ing Director Thomas chi\:“spok

‘being
ver, he
it there

Wncrs,
Ic said

ypment
hrough =
ted the
said he

s to the

paper” (Board paper N° B2).- The only other: reierencc to Mr Nen in the Board’s

dchbcmtlons on-Kamula Doso s the followin g

Mr Nen said that the first pnomy was to listen to what ’the landowners have to say on a
proposed project.

Decision

The minﬁics recdi‘d the Board making the followirg reséiutions:’f

Resolved - : : i ) v

(i')"', That the Board notes the development optmns study (DOS) of the Kamula Doso
- Forest Management Area, as attached 1o the papet; and . L

(iij Acknow!edges the draft guldelmes submxtted toit from the Westem PFMC and

(i)~ Directs the Managmg Director to review the said draft pro;ect guudelmes after

which. he issues final ‘guidelines . (including .-guidelines . for  environmental:

monitoting and waste management) for the project.in accordance with Section

63(2) of the Forestry Act; and with Mr Kambogru dissenting,

{iv) Agrees that the Kamula Doso Foreét Management Area bé an extension of the

existing Wawoi Guavi operatlon (t|mber permnt No. 1-7) and

(v) : Directs the Managmg Dlrector to proceed to act on the Boards decrsnon in.

accordance wnth Section 64(3) of the Forestry Act..

Chapter 3
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;'_.',Althougjh Manag,mg Director Thomas Nen had comlstently presented the Board with-
briefings and papers recommending that the Kamula Doso project be advertised, when
-1t came to the vote, he ‘;upported an cxtcnsmn : : v

In explammg thc Board’s dccxsnon to the Ombudsman Commxssxon Chauman Gabnei'
"Samol said that the other Board members (who were not full time with the Forest»
‘Authority) relied on the Managing Director to’ glve them sound advice: '

.The management of the Board is through the National Forest Semce When you have got
‘the Managing Director who comes in and overrides his .own submission, what do you
‘expect? He is the chief adviser to the Board. He is the executive officer. When you have
‘got the Managing Director coming up and saying no he doesn't agree with his own

submission.

‘What he said in his submission was not what he was saymg to the Board indiscussion.

1'said ‘Tom, what are you saying? You are going for the extensuon now?’ ‘He said yes. He
sits next to me and under the Act he is the chief adviser. This is not the first time — there
“have been a couple of submissions he has brought to us and then speaks against them

" said ‘Thomas, you'd better get your management nght

Most of us only come here and rake our decision based on what you guys gwe us. We
read one thing, you telf us one thmg What do you expect us-to do?’

[3.6] | IMPACT OF THE VFNFFR MILL ON THE BOARD’S
. DLCISION

Mr Samol, in his evidence to thc Ombudsman Comrmssmn Sdld the exxstence of thc
~mill and a perception that Rimbunan Hijau was working closely with thc Govemment
were major factors influencing the Board’s decision in favour of an extension: '

Two major factors the Board finally looked at. One was the fact that the investment was
already in the ground in one of our most remote areas. The other was that there was
-afready in place, two months before, an inter-departmental comemittee that was looking at
- the incentives and so forth for the Government to enter mto an agreement with lebunan
~Hijau. .

-1 don't kniow what the other Board members thmkmg would be, but mme would be that
" those two would be the key factors. . .

P(,Lc,r McCrea. an cconomist for the National Forest Service, told the Commlssmn the
veneer mill was itself a veneer put up by Rimbunan Huau in an attempt to- gam the
rights to log more forests.

‘Chapter 3. _
Board Decision and Aftermath




55

He stated:

{ have not been directly involved in the Kamula Doso thing at all, but | was involved quite

a bit with the proposal for the Rimbunan Hijau processing mill at Panakawa. The whole

thing with Rimbunan Hijau was that the mill was only a front to try and get addltlonal
resource.

They did not follow any procedures at all in initiatiné that. Wﬁat they did was tHéy gave
24 hours notice that a shipment of processing equipment had been diverted from Africa
to here and they wanted import duty fixed to bring it in. :

We recommended that it be rejected, but Commerce and lndustry allowed it to come in
and then they proceeded. They dumped the equipment over at Panakawa and just started
- building and constructing the miil.. They had not put in any project proposal and there
were no environmental concepts.. There were no concepts gwen at all. .

By bringing the equipment in it puts the pressure on the Government and it makes |t very
easy for people like politicians to say ‘these guys are really serious — they ve got the
equipment here’ and everything else .

Lawrcncc Kambogru, the only Board member who opposed. the extension wheri it
came to the vote, said the mill should not have been conmdercd by the Board at all in
making the demsmn on Kamula Doso: ‘ o

They (thé company) were kind of like Orging the Forest Board to make a decision, say‘iﬂng
‘we are going to put up the plant, we already have K40-50 mnlhon worth of equipment
sitting out there, you have to give us this resource.’

But their Wawoi Guavi permit was given on the understanding that‘it was not anything to
do with Kamula Doso. The sawmill and: all the other stuff there:was not part of the
Kamula Doso deal. .

Kamula Doso was a separate project and in that sense | felt'that this ‘one should be
treated as a stand-alone project and should be advertised in the newspapers for other
interested companies to apply. . } .

(37] ~ LETTERTO RIMBUNAN HIJAU ABOUT THE VENEER
|  PROCESSING PROJECT AT PANAKAWA

On 5 l*ebruary 1999 the day dfter the Board approved the extensmn, Thomas Nen
wrote to Rimbunan Hijau, ‘urging’ the company to apply for the necessary licences
for the veneer mill that was set up In early 1998 Mr Ncn ha,d first visited the site nine

months before.

‘The letter"reads as follows:

(“hdptu‘ 3 .
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Attention: Mr James Lau
‘Dear Sir, . 2 . E o _
'RE: ' VENEER PROCESSING PROJECT, PANAKAWA, WESTERN PROVINCE

"1 wish to congratulate your company on setting up the processing mill ‘at Panakawa in
Western Provinge. It is a tremendous effort .on - your part in.promoting .the concept of
“downstream processing. .

'Whilst | commend the steps your company has téken in est‘éblishing'éuch a facility, I also

note that your company has not as yet made the appropriate application(s) under Forestry
“Regulations for the various licences in respect of the various .activities -pertinent to the
. mill and lncludmg the building complex .

in-this respect, | would ‘urge your company to miake the necessary application(s).- .| am
giving your company one (1} month from the date of this letter to make the necessary
~application, failing which other appropriate action -may be. taken under the Forestry Act
“against your company for non-compliance.

_ T'trust this will not be necessary and look forward to hearing“from you.:
" Yours faithfully: ) :

~Thomas Nen _
Managing Director - -

* Rimbunan Hijau responded to the preliminary report saying:

" However, as a forest industry participant Rimbunan Hijau appears to have been guilty
under Sections 122(1) and 122(2) of the Forestry Act of the offence of engaging in’
forest industry -activities without a licence: According to - this section a-licence is
“necessary before any forest industry activity commences Th1s scctlon 1s fully
reproduced in Chapter 4 of thls report. B - : :

~In theffopi.nioﬁ of the Ombudsman ‘Commission, Rimbunan Hijau had a duty to
comply with the legal requirements under the relevant legislation regardless of the:
*“fact that the National Executive Council had madc a dccnsnon in prmcxple for the
construction of the mill. :

' Likewise, the National Bxecutive Council should have ensured that the proper
procedures were followed before an approval was granted for the construction of the
- mill.
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(38] L ETTER FROM SIR WIWA KOROWI TO MINISTER FOR
FORESTS PETER ARUL : |

On 16 bebruary 1999 former GovemornGencral Sir Wlwa Korow1 wrote tb‘ the
Minister for Forests, Mr Arul. Sir Wiwa’s lcttcr was on thc letterhead of hlS COﬂlpdny
>aradise Natural Resources Ltd. : : : : :

Sir Wiwa told the Minister that Paradise Natural Resources had put forward proposals
for two major timber projects in the Western Province — Makapa and Kamula Doso.
‘He said the company had the support of two Western Province MPs and - local

dndowmrs but had not been kcpt miormcd as to the progress of1 1ts application:

What is your Ministry doing about my company;s‘application? »

On the subject of Kamula Doso, Sir Wiwa, apparently unaware that an extension had
already been granted by the Board a fortmght carher Sald the area must be put to
public tcndcr

He rcstatéﬁ his company’s intcrest in the project:

KAMULA DOSO TIMBER PROJECT

: This’ Pro;ect is 792, OOOha and it has'a ¢apacity to [be al stand alone project. it must come
out through the Public Tender Process and we are-prepared to put up our submission.

“Vam told that Rsmbunan Hijauis domg everythmg they ¢an to get it as then' Extensnon to
their present ioggmg operations of Wawoi Gua\n River TRP area. : .

an:-*.ter Rimbunan Hijau hds about 10~ 15 years still feft from Ioggmg from their current
one and it is more than sufficient to their requirements. .

Kamu!a Doso must come out for Public Tender. 1t ‘will be a mlstaka if you allow
Rimbunan Hijau to have Kamula Doso as an extensnon to Wawoi Guavi timber permit.

| look forward to hear from you shortly.
Yours faithfully
SIR' WIWA KOROWI, GCMG, KStJ-

ce: Prime Minister - '
ce: Managing Director, Forest Authority
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39 DOUBTS ABOUT THE LEGITIMACY OF THE ORIGINAL
~ KAMULADOSO FOREST MANAGEMENT AGREEMENT

i uvmg evidence to the Ombudsmdn Commlqszon 2 number of people cast doubts
upon the legality of the Kamula Doso forest managycmcnt agreement,- approved by the
~Board on 19 February 1998. - This is the agreement required by Scction 55 of the
Forestry Act that must be effected before any foreqt mdthry activities on customary land’
are permxttcd '

Priot lo the si gning of the ag,rc:cmem 1he Act requircs that landowner&. must be xcgqtcnd :
- as mcorporatcd land gmup:: (ILG*;) » '

,'F,Mr Toseph del the Nat:ional forcst Scrvme Managex oi Ro%ourcu Ac,qumnon
“explained the process to the ()mbudsmm Commlssxon : : -

< ‘We go out to the field, toy the project area, conduct village meetings; a bit of awaréness to il
- them all the concept and process and aiso the overall timber project development that will
come about tater in the area. We have forms for them to fill out to incorporate .the jand
groups and we give out the forms {othe Eand groups and then we assist them to fill them up..

fricarporated Land Groups (iLG) is rea”y the ft::zrmahsatlon of the clans in the timber area sd
that they can enter into a formal agreement with the State. .

'_..--Aﬁer the filling Gut of the Torms, we get the forms 1o the off c’é W6 G0 th'rough the forms, r;ujf
O them in order and give them to.the Lands Department for gazetta} Then the H.Gs are.
gazetted with a two-month grace perlod o :

© After the grace period of two months if there is ndbbjecﬁon"ihen we go ahead and formalise
~the [LGs to get them certified. Once .the ILGs have been cemf" cated, the {group)} is-
recognised under the Land Groups Incorporation Act as an iILG.

‘_ :Subsequentiy we ge’t them tc» gce out and exacuté the forest management agreement now that'
. they have been formally fecognised as LGs. : .

“The c,ertlficatc,s of rccoyntlon of Inc,orpordlc:d Land L;roups, sssuud Lmdm 1hc Icmcl
- Group Incorporation Act state that : : :

Any deed or document that is requzred to be executed by the Iand group shall be slgned
- by two {2} members .of the committee; one Qf th-m shall .be the Chawman and such
executlon shall be binding on the group L ;

Mr Badi conceded 1t m when the forest mana&,cmcnt ’{grmnwm was mg,nc,d in thc, caqc
- of Kamula - Doso there were some 1rregu1drltxcs " :

There was this confusion in régard to signing of the Forést Ménageme’ht Agreement. Fmtlaﬂsyj
_the Chairman signs on behalf (of the Group). But during the course of the signing there were
_cases where some chairmen were not around. ;

C 1mptcr 3 :
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Asked if this meant that at the time the Kamula Doso forest n'xaﬁao‘emeﬁt agree
was signed by the landowners, when ILG chairmen could not be Iocated other p
Were allowcd to Sign the documems Mr Badi rcphcd :

Yes, that is correct.

When the. Ombudsman Commission scrutinised the forest management agrec
documents it found that in many cases only one person from cach land grou
signed the agreement. In most of the cases the chairman of the ILG had not ‘%1}31‘1(
agreement. Thts isa mcmddtory cond1t1on of the acqmsmon pmccsq '

59

ment
eople

sment
y had
d the

. The thxona Forccsi %rvme § Ge‘neml Coumel Chns Marlow, dlSO i‘dcntiﬁed

irr cruiamxes i1 the Kdmuia Doso forest mamgemem agrccmcnt

He told the Commission: -

Wheti | examined the documentation = primarily because there was a complaint - '§ checked
the documentation and it was abundantly clear on the face ‘of the record that there was no
acquisition of the area under a forest management agreement. . My ddvice then 'was that you
start ‘again and acquire the resource cofrectly and in accordance with the law. So to-that

" extent everything has been academic. There has been no acquisition. It is void ab initio.
They have not acquired according to' the law, so they ‘must now go out there and, in
accordance with the incorporated Land Groups, correctly and properly acquire the résource
“in each of the landowner groups.

[310] HAS THE BOARD’S DECISION or 4 FEBRUARY 1999 BEE
IMPLEMENTED" |

T he Board S decxslon to sznmt the extensmn has not yct been lmplememcd

A{i;concerﬁ' raised'}by ‘t’hé nomgdvemmeht orgaﬁisation";‘ !CRAF, that the necessary

“requirements for Incorporated Land Groups in the Kamula Doso arca had: not

been

fulfilled has becn one factor that has apparently contrlbuted toa reconmdc:mhom 0’1‘ the

issue,

Biz“ian Bruﬁion, the Dircctbr of ICRAF sta’féd:

The forest management agfeement has not been explained to the resource. owners

properly. The ILG has a procedure which aliows the group as a whole to make a decision.
" The National Forest Service should have taken the agreement -back to'each of the groups

and the agresment.should have been gone through with the members of the group sitting

there and point by point explained all the issues... Then the group as a whole should have

made a decision as to whether or-not they wanted the forest management agreement: But
_that never happened

So thera were Spllts in the groups The mterested partnes have been selectmg vanous
big men and telling them to sign on behalf of the group without proper consultation
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with the members of the gfbﬁp,

. &n incorporated land group is not'a traditional body. it is ‘a creature of modern law that
“-allows customary groups to enter into transactions. That has to he carefully explamﬂd
and the people have to understand. it cannot be donein-a day or two.

““The constitution (of 1LGs) states that any deed or docuiment that is: required to ‘be
executed by the Land Group should be signed by two members of the committee, one of
whom shall be the chairman. If it has not been followed and if a person who is not the
chairman has signed or only one person has signed then the document is not bmdmg on
the group. . .

Copies of the ILG documents have not been given to the Land Groups.‘These havé been

kept by the Forest Authority. The forest management agreement has not been seen by
" the people who signed it. Generally they sign bxts of ‘paper that are then chpped hack
" together into the Agreement.

.~Most people in Xamula Doso area do not speak Pidgin. If any {of the three National
" -languages) they speak Motu. Very few people speak English.. Awareness campaigns are
' not conducted in the language they understand. Here you have 800,000 hectares of

property which was to be transferred into the hands of the Government and the value for
. .that would run into billions of kina. The people did not know that. They did not know how
to read the contract because the contract was in Englush

Apart from that it was an unfair contract.. it-wasa one-sided contract, an unfair ¢ontract
- ~that no lawyer would advise their clients to sign. They had to sign a contract first for a
. sum of money that was not even defined in the contract. There was no definition. The
. ronsideration was not speit out. . it was for 2 royaity “which shaill be determined by the
Minister”. There was no set price. :

" The royalty and the Project Dévelopment levy have no direct bearing to the export value
© of the log. It is completely disproportionate. The logs are sold in US dollars and the
royalty {is) being paid in kina. There is no guarantee of anything for the Jandowners.in

"~ “the FMA. The Forest Authority refuse m include infrastructure clauses in the FMA.

The landownérs could not say, for example that they are wulhng to'sign the FMA but they
want the developer to put.in a road which they {would) like to be incorporated in'the
_“"contract. The Forest Authority would say it was something they had to negotiate with the
. contractor and that it would be in the project-agreement. The Project Agreement is a
" contract which ‘is not with the landowners but between the Forest Authority and the
. .contractor.

When the Ombudsm(m Cammzssmn askcd Managr,m&, Dxrector Tbomas Nen what was
hdppc,nmﬁ with the implementation of the Board’s decision, he rcphed

Nothmg much. We have put everythmg o hold because of the Incnrporated Land Groups
We have to verify those LG chairmen.

' The Ombudsman Commission understands that no logging is yet taking place within the
- Kamula Doso area. .
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[3.11] ADVICE FROM THE NAI’ TONAL FOREST SFRVICE
7 ‘GENERAL C OUNS}LL '

On 10 Apnl 2000 {he National Forebt Servmc Gcneml Counscl (,hms Mar oW, ddviscd -
the Director of the Policy Secretariat of defects inthe original forest management

agreement for Kamula Doso. He concluded that the first agreement approved by the: -
National Forest Service on 19 February 1998 ‘was a nullity for several reasons and .
therefore the Board had no power to grant the extension.

Mr Maﬁbw statéd: ‘

The report by the National Forest Service ‘staff revealed numerous errors in the process
leadmg up to, and the execution of, the original forest management agreement.

|t is ‘criical that each foms;t management agreement is signed for and on behalf of each LG .
groups only after the specific provisions contained in LG constitution have been complied
with and the FMA has been interpreted in full to the each respective ILG group. Each ILG
group must then be left to conduct their own meetings .in accordance with their respectwew_"
const«tutxons and for them £o reach their own decisions.

In summary when the Board signed the ongmai forest management agreement nt s:gned &

document in which there was no evidence provided evidencing that any of the parties acted -
with the authority of their own respective ILG’s. When the eviderice disclosed the ultra vires
acts ‘of incorrect ILG signatories to the forest management agreement it rendered the -
Agreement a nullity. it was void ab initio.

It foliows a- priori that any extension by the Board under Sectxon 64(3) was also'a nulhty and
void ab initio. :

A new forest management agreement is ‘now heen signed pursuant fo and inaccordance
with the proper authority as set out in each respective ILG constitution although this.time it~
has ‘been signed by 51 LG groups who are within the .FMA boundary. The forest
management agreement now also contains variations which were not in the original but void
FMA and is, in essence, a totally different document.. - -

The Proviricial Forest Management Commmee must now meet again in accordance ‘with the

manner and method as prescribed in the Act and issue a new certificate but onlyif it is .
satisfied as {0 the issues of authenticity of tenure and the willingness of the customary
landowners fo enter into the forest management agréement. When that has been completed -
the matter may then come before the Board for its perusal and if satisfied with it, the Board
may then execute the forest management agreement-and thereafter submit it to the Minister
for Forests for his approval. When this point has been reached there then-legally exists a-
forest development project as that expression is defined inthe Act. : - -

The Act then provides that in- respéct fo resource alloczétion ‘a forest development prbject »
shall be carried out only after advertisement and in- ac:cordance with the procedures set out -
in thls Act. . .

What is clear is that a forest cievelopment pro;ect as defmed in - Section 1 of the Act only
comes . into existence at the point when the forest management agreement | has been -
executed by all parties and endorsed by the Minister.

The minates of the Board meeting on 4 February 1999 disclosed that there was @
development options study and draft project guidclines submxttod with thc Board paper -
rclatmgj to the Kamula Doso forest mana;_,ement arca. ' : : . -
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" The final project guidelines which would include provisions for waste monitoring and

waste management were yet to be issued. This is an essential requirement under Section
-64(3) of the Forestry Act. Therefore the decision to award the Kamula Doso forest
‘management arca-as an extension to the Wawoi Guaw t1mbcr permit was ultra Vircs i
“beyond power.

- Mir Marlow stated:

-in respect to the draft project guidelines the Board resolved that it acknowledgés the draft

subrmitted by the Western Provincial Forest Management Commiftee .and it directed the
| Managing Director to review the draft project guidelines and issue final project guidelines
“{including guidelines for environmental monitofing and waste. managemant) for the pm;ect in
~accordance with Section 63(2) of the Forestry Act. ; . :

The resolution clearly -provided that there were ‘certain -project guidelines that the Board:

- required the Managing Director to prepare prior to the Mariaging Director issuing final project

. guidelines. The Board required the Guidelines to include mattars relatlng to environmental
monitoring and waste management.. ‘

‘--'ln other words, the final project guide!ihés had not been-issued before the Board made its
. decision under Section 64(3) of the Act to award Kamula Doso as an extension,  The issue of
final project guidelines was critical as such final project -guidelines -incorporating .the
‘environmental and waste  management issues. are. matters. which would need to be.
-considered by any proponent in the preparation of the respectwe pro;ect proposal.. -

Section 64 of the Act is clear in that oy after compleison of the development options study
“and the issuing of the final project guidelines in-Section 63 .of the Act-is the Board
~empowered o adveriise the project or to consider adoptmg the extansncm process undar
" Section 64(3) of the Act. . . :

“nmy view the Board acted ultra vires in that it had ro power to make a'decision that Kamula .
‘Doso forest management area be an extension mf an exrstmg operatmn until the final project -
‘guidelines were issued.

3121 THE MORATORIUM ON LOGGING

By National Exccutive Council decision 8472000 of 18 May 2000 the National
Government imposed a moratorium on'the further processing of new forestry projects.”
“The decision ordered a review of all “in process” forestry projects by an independent
‘team to evaluate compliance with the requirements of the F orestry Act and supportmg":
‘regulanons legislations, plans, procedures and gmdelmes

'This Was aniitiative by“the goVémmenHo ensufe that au ‘rirnbcf'pcnnité’ extensions and
“timber authorities are being pmcess,ad correctly and that there is- satxsfactory compllance 5
with the relevant laws. : : : o
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;3 13} . THE INDFPFNDFNT FORESTRY RFVI[‘W

1n Mamh 2000 the mdependent review team rcportnd on thc Kdmu]a Doqo

mdndgcmcnt area:
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In Marm 2000 the National Gcwemment orderad an mdependem review of all current
fomstry projects when it imposéd the moratorium on logging. The purpose of the
1s to evaluate comphiance with the requirements of the Forestry A(*/ 1991 cmd sup
rc:g:)uiatmm legislations, plans, pmceduxe,s. and gmdelmes :
The tcrm‘sof mfﬁrence of the review were:
L ‘ Ascertain whether all legally required procedures for the acqﬁsition of ‘iifnber rights
c--cand resource allocation as -provided for under sections 4 and 5 of the Act were | .
eorrectly complied with and where they were not; prowde details of the nature and -
" causes of the non-compliancé.. . S
o Ascertain whether all project agreerﬁents, tim'ﬁer permiié, timber 'éijthoriti&s';i or Ay
- other legally kinding agreements are strictly in accordance with all legal requirements
and in the spirit of the current’ Act and Policy, and supporting - regulations and
requiremnents, includihg other apphcabla ipgmlatmn D&ta:ls are to be provided where. |
there is non- comphance . P
e i)&termme ‘whether the pro;ect areas or pmpased prc}ect areas are appmpnate for
B management nurposes . .
iy " Determine whether the 3nnual alicwable éut proposed for -timber permnts and
extensions are .within the Jimits- of a sustainable vield based on current forest.|
management principles. ' : o :
w7 “Where specific operators are, in préé:tice. being preselected to develop hew project
o areas; ‘notably,  with .timber permit -extension, -undertake  due diligence -of the
performance of that company in . complying ‘with the . legal '_'_’vand supporting
requirements in the Timber Permit area currently being operatéd. .~ .
{3;14] THE IND’EPENDENT REVIEW TEAM
With the. asqm“tancu of the World Bank, five people wex selected 10 undert:
review: : - : 2 -
Mr Ben Everts (team leader) - forestry and forest policy specialist
Mr Kanawi Pouru . forestry specialist
Mr Graham Powell s oo legal specialist
Mr Tony Power - ~ U landowner ‘;pc,c,mllst
Mr Rukis Romdso ET SN R ldndowner qpcuah«;t
‘ {3.15]‘ v THE INDEPENDENT REVIEW TFAM RhPORT ON KANM
g o DOSO

Ibrc‘t‘sl :
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Landowner Awareness I Completed
FMA: - Presented to the Board after an
o 1 earlier one was declared invalid..
DOS ) ) . Not yet
Project Guidelines ] Not yet. An eartier one was

~declared .invalid, new set to be
prepared after a new FMA and DOS
) o - ) - are-completed

Project Agreement . Not yet

Environmental Plan Not yet

Timber Permit ] B ] Not yet

‘ The team stated:

There is real concern about the decision of the National Forest Board ‘made at its Meeting
'No. 54 to approve this project as an extension. These concerns are —

e The decision was directly contrary to the advu::e ‘given by the Nahonal Forest
Service that the project should be advertised. This advice had been consistently
stated as the view of the National Forest Semce and had always been supported
by convincing argument. -

¢« - There were clearly sufficient resources for the projéét to be a'stand-alone ohe.

B The views of some landowners and of the Provmcuat Govemment did not favour an
extension. :
e None of the forms prowded by the Regulaﬂons concerning the apphcatlon for an

extension, or its approval, have been sighied.

e There seem {0 e an- unsettling determination on .the part of one or two “Board
- members, and a _number of National Forest Service officers, to see the project
proceed as an extension. .

® The National Forest Board has exposed itself to cla:ms of impropriety by departmg ‘
from the usual and transparent process of publictender.

As the project now stands there is stzll N val;d forest management agreament and s0
technically there is no “Forest Development -project” under the Act. Once the forest
“management agreement is properly executed then it ‘will be possible for the Natlonal
~Forest Board to “clear the air” by - .

L e Re-affirming the Developmem Optmn Study nf its’ contents are consrdered to be
appropriate; . .

el Re-visiting the Pro;ect Gundehnes after the PFMC has consulted with the resource
owners and the Provincial Government; and ;

e Formally revoking - the . decision” to approve the' pro;ect as-an extensnon and
arranging for its advertisement.

The decision of the National Forest Board on 4 February 1999 was considered to be
~defective in that the forest management agreement was not properly executed. The
“‘team concluded that almost all requirements of the Forestry Act relating to resource
~acquisition had not been complied with.
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[3.16]  ~ AMENDMENTS TO SE“CTION‘;'54(3) OF THE FORESTRY

In January 2000 the National Parliament passed the Forestry (Amendment) Act

65

ACT

2000.

This significantly amended Section 64(3) of the Forestry Act 1991 The Nadtional
“Forest Board can now only regard a forest development project as an extension of an

existing approved timber pormxt operanon if the followmg criteria are met:

e it must be eonnguous to any ex1stmg t1mber permlt operatlcms and the holders
" of these timber permits have in.the opinion of the Board a satisfactory
performance record in the forestry industry and have complied with their =~

contractual obligations under all timber permits held by them at ‘any one
and such persons are acceptable to the landowners in the forest: develo
prOJeet area; and

= time
pment

s there must be devel opment optlon Studlcs camed out unde1 Secuon 62 an
o thefé must be final project ‘gnidelines 'issued_ffby theiBoard nnder Seetion 6.&;»and
° the pro;eel is consistent with the thlonal Forest Development Program and

k2 - the pYO_]CCt is, in the opmlon of the Board so small onr its owrl that 1t is una
operate as a commercially sustai nable forest dcvelopment pI‘Oj ect.

Where dll these :’equiremenls are met and the Board dec1des th‘at the‘projeet
extension, the Board shall invite the timber permxt holder eoncemed to sukb
pro ;eet proposal. - x :

ble s

18 an
mit a

thre such a timber permit holder has at any time already been granted an extension

then the National Exccutive Council must endorse any decision of the National
Board to 1nvite pro]eet proposals frorn the timber pern‘nt holder concemcd

The elfeel of this amendment 1S that a de01s1on such as the one made in the K
Doso forest area is now prevented. However, the amendment ‘has not- defin
extension in terms of the size of the project area. :

[3.17)  RIMBUNAN HIJAU RESPONDS '1"0 THE PRELIMINARY

REPORT

In its response to the preliminary report Rimbunan Hijau questioned the jurisdicti

Forest

amula
ed an

onand -

motive of the Ombudsman Commission investigation and argued that there was nothing :':';
untoward about the National Forest Board decision to  award Ka:mula Doso as .an

extension 1o the Wawoi Guavi timber rights permlt
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~ Rimbunan Hijau criticised the Ombudsman Commission on its preliminary finding
_that the Natiorial Forest Board was wrong in considering the construction of the mill
as a major consideration for’ the awardmg of the extensmn to Wawoi (,xuaw Tlmber
Company : : _ . :

Thc company argued that the concept of downstroam processing was a ma}or policy of
- the National Government and for the National Forest Board not to give consideration
'to the availability of addmonal resources is: drltl mvcstment anti- dcvclopmemt and
~obstructive”. g : g :

" Rimbunan Hijau also questioned the ‘p‘urpose‘ of thc:‘ Ombudsman Commission
- findings in the Kamula Doso matter saymg ﬂ s nmow a Sait accompli (a thing that is
: 'alreddy done and not revermble) ‘ : ‘ .

1318 'RESPONSES TO CRITICISM ON THE NATIONAIL FOREST
| BOARD DECISION TO AWARD KAMULA DOSO AS AN.
‘;FXTFNS{QN |

: Chau man_ of thc—: Board Gabrml Samol sald the Ombudsm'm (,ommlssmn s
~preliminary report did not give sufficient consideration 1o the fact that the Board has
< the legal authority to make decisions. He supported the extension option’ for Kamula
' Doso becausc it was within the Board’s power to do so and because of the “need to be
" seen to support the Government decision of 25 September 1997 (National bxecutwe
C ouncxl Decision N° NG 41/9’7)

C Mr Sdmo said the Board ] decmons are only as g,ood as thc advxce gwm to: n‘ by thc
National Forest Service through the Managmg, Director,
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The Ombudsman Commission does not consider this to be a strong excuse.

National Forest Service technical officers consistently supplied ‘the Board

detailed briefing papers and . sound - advice, through Managing Director

67

with
Nen’s

submissions to the Board. That the Board chose to ignore the ddVlCG cannot be tmd on

the doorstep of the National F orest %erwc& ofﬁc,ers

Maurme Coughian said that when he wa.s called at short notice to- makc a brief
submission o Section 64(3) of the Forestry Aet he had no- prior knowledge of
Kamula Doso or the forest management agreement. Mr Coughlan said his “almost
clinical role of perhaps five minutes” was undertaken with no knowledge of the

“specific details of the project.

In thc: 0p1mon of the Ombudqnmn Commlssxon Mr Qou,g,ldn was Wrong to stres
discretionary power of the Board when he had not addressed the issue of comy
with the mandatory prerequisites of an extension under the Act. He'should hav
aware that final project guidelines were yet to be issued and faxled to advxse

twqmn ‘;bould not Iﬂc Ui‘dl‘ted untll th;s was donc 3

’s the

hat-an

‘Ciemenfl{me says he was the Board member who requcstcd the 1cgd1 opmmn on.

whether ‘it ‘was proper to have Kamula Doso awarded ‘as an extension fr
National Forest Service lawyer before voting on the matter. Mr Kote denied

that he

- was in full possession of the: fdcts at the tlme he voted m‘favour of an exiensxon }
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-~ The Ombudsman Commlssmn has careiully c0n31dered Mr Kote S response
However, it is hard to believe that Board members were unaware of the Western'
" Province provincial forest management COmmlttCC s rccommendat;on that thc pchct
area be advertised. : : :

"_.-::The cdmmiuéé’s recdfﬁmend'ation was recorded in both the submissions put to the
- Board on Kamula Doso.on 4 February 1999 thmug,h Dr Wari lamo’s submxsmon and”
- the Managing Director’s Board paper N" B2. 3 ¥ 3

Stmilarly, 1t 1s hard to ,beheve that aBoard member could honestly claim he had no
“knowledge of the consultant’s report on the equipment imported by Rimbunan Hijau
- for the veneer mill at Panakawa. An 8-page business paper on the veneer mill was
~-submitted to the Board in Oc.,tober 1998 wnh a copy of the consultdnt 8 re,port’ ‘
* attached. ' ' '

CIn'his response to the prchmxmry ropc)rt Wan Iamo sald hu tak:eﬁ his rolg as a erd’
~member very seriously: : :

" The Commission does not accept that the information available to the Board on 4
" February 1999 indicated “obvmusiy and mamiesﬂy that the majority of Izmdowmrs
~were in favour of an extension”. :

*The information available to the Board indicated quite the contrary. The Managing
- Director’s submission (Board -paper N® B2), when reporting  the preference - of
- landowner company Wawo1i Tumu Holdmés stdted thdt th‘e‘re are-other landowner
* companies and pressure gmups n thdt area”
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lhomas Nen in his respomc to the prehmmary report commented on the com p’eting
- interests that vie for his attention as Mandgmg Dlrcctor of the National Forest Service: -

Mr Nen was crmcal of the Commission’s prehmmary rcpom saym git d1d not dievotc
enough attention to the reasons he gave for changing his mmd ‘ ‘

The Ombudsman Commission has carefully considered Mr Nen’s response and the
reasons he offered for his decision to vote against his own recomimendation.. The
Commission understands that Mr Nen- hds a dlﬁ“ cult: 30b and that there are many o

- -demands placed on him.
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However, he seriously erred as the Managing Diréctor of the National Forest Service
“when he agreed to award Kamula Doso to Rimbunan Hijau based on its establishing
the veneer mill at Panakawa, as he was fully aware that the Forevtry Act had not been
complied with by Rimbunan Hijau. - : o

“He fdxied to ensure that the deve]opmmnt «:)ptmm study and the: fmal prolcct g:,mdclmes
“were issued by the Board to allow the interested parties to submit a project proposal in-
accordance with the provisions of the Forestry Act and the Forestry -Regulation '
’__bc:fore the decision to award Kamula- Doso as an extensmn of Wawox Guaw was.

[3.19]  RECENT DEVELOPMENTS ON KAMULA DOSO AND
: WAWOI GUAVI

" As at June 2002 the Nat;onal Forest Service was still in the process of rectifying the -
_defects that have been detected in the forest management agreement executed by the '
National Forest Board on 18 February 1998. A new forest management agreement is”
“in'the process of being drafted. Once this is done then Kamula Doso becomes a forest
~development project for the purposm of tha, Forestry Act and ‘thereafter 11: ‘can be’
- considered for a]iocatlon : - ’ N

It appears to be tacitly acccptc:d that the dmxsmn of the Na’uonal Forest Board to-
j_‘_derd Karmula 12050 as an cxtcmxon {6 Wawm Guavx TRP i8 de : .

On 4 February 20()2 the Wawm Guaw Umbcr pcrrmt was cxtended for anothcr 10
years until 2012. ' y - N L N

‘»‘_-_-§3 20} MANAGING DIR}LCTOR’S POSITION
‘,Thomws Nen'’s term as Managmg Director of t‘hc Nanona} Porest Swvme cxp:rcd on 8»
“April 2002 and the revocation 01 his appomtmcnt was ddvemsed in Nalzonal Crazetze?i

“No 58 0f 2002.

_.""H is successor Da\nd \Ielson was appmntcd on 12 Apnl 2002 for a term of thrcée yc—;ars
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4 '-;REL‘EVANT LAWS

41 THE CONSTITUTION OF THE INDFPFNDENT STATE C
| PAPUA NEW GUINEA

Five National Goals and*Dirc:ctiVe Prinbiples are proclaimed in the preamble
Constitution... The. preamble - dirccts -all’ persons. and . bodics, ' corporat
umncorporated to be guided by these dec]arcd Directives in pursuing and act
our aims.

Directivc’N" 4 relates to natural resources and the environment. A fiduciary
imposed on those who are rcqponmble for decision making on our natural res

and cnv1r011ment

A ﬂdiiCiary duty arises in a relationship between two parties where one (the tru

bound to'exercise rights and powers for the benefit of the other (the beneficiary

| The fburth Nétional Goai ._statés:

4. Natural rescurces and env:mnment

We declare our fourth goal 1o Be for PNGs natural resources ‘and env;ronment tobe

: conserved and used for the collectwe benefit of us all,"and be repienlshed for the benefit
of future generations, . . .

WE ACCORDINGLY CALL FOR -

‘ (1) - wise Use to be made of our natural resources and the environment in and on the

land or seabed, in the sea, under the fand, and in the air, in the interests Qf our | :

development and in trust for future generations; and -

{2) ' - the éonservation and replenishment, for the bienefit of ourséi\'es and posterity, of

the environment and its Sacrad scenic, and hlstoncal quahtles and

‘ (3‘)” all necessary steps 'to be taken to gnve adequate protect:on to our valued b:rds,
7 dhimals, fish, insects, plants and trees . .

AH those who have decision mdkmg:, powers and interests in the- acqumxt:on and
natural resources ought to consider themselves as custodians-of these resources
“is a duty to ensurc that wise use is'made of these resources with the benefit

future - generations -in - mind. Qonservatlon of the environment - as well as.

resources are important obligations that must be obser\/ed
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“'__f)cctlon 25 of the Constitution promde*; for the lmplementauon of the National (xoah
~and Directive Principles: =

" o 'Except to the extent provided in Subsect:ons 3 and {4), ‘he National Goals and'
Dnrectwe Principles are non-justiciable.

“"(2) ‘Nevertheless, it is the duty of all govemmental bodues to apply and glve effect to'
them as far as lies within their respective powers.

{3} Where any law, or any power conferréd by ‘any law (whether the power be of a
legisiative, judidial, executive, administrative or other kind), can reasonably be
understood, applied, exercised or enforced, without failing to give effect to the
intention of the Parliament or to this Constitution, in Such a way as to give effect
to the National Goals and Directive Principles, or at least not to derogate them, it
‘is to be understood, applied or exercised, and shall be enforced, in that way.

{4) Subsection (1) .does not apply to. the  jurisdiction ~of ~the Ombudsman
Commission or of any other body prescribed for the purposes of Division lIl.2
{leadership code), which shail take the National Goals and Directive Principles
fully into account in all cases as appropriate.

"Scchon 25(4) obliges the Ombudsmdm Commxssxon to take the National Goals dnd
_D1rec,uve Principles fully into ac,c,oum in all cases as appropriate. :

Inits investigations into the dlleged Wrong ccmduct of pubhc bOdlCS and pubhc ofﬁcxa
the Ombudsman Commission has a-duty under Section 219(1) ‘and (2) to 1ake into
‘account amongst other things the National Goals and Directive Prmmples

~Section 148 of the Constitution is ‘concermed with the functions and responmblht]cs of
- Ministers: : : .

{1) Ministers (including the Prime Minister) have such- titles, -portfolios ‘and
) responsibilities as are determined from time to time by the Prime Mlmster

{2 ‘Except as provided by a Constitutional Law or an Act of the Parlaament ail
! departments, sections,  branches and functions of the .Prime Minister is
politically responsible for any of them that are not specnﬂcally allocated under

‘this section.

3 Subsection (2) does not confer on a Minister any power of di}ection or control:

421 FORESTRY ACT 1991

The Forestry Act contains mdny prowsxons relevant to thls mvestlgatl(m T he
“long title describes the Act as: : z :

‘Chapter 4
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Bemg anAct to: prov;de for and to gwe effect to the National Goals and the Darect«ve
Pnnczples and in particular to—

{a) manage, deévelop and 'p‘i*otect the ‘Nation's forést résources and environment -in
osuch 2 way as to conserve and renew them as an -asset for the succeedmg
generations; and .

(6) : maxnmsse Papua New Gumean partlcupatlon in the wise use and deveiopment of the
: ‘forest resources as a renewable asset; and

(c)'f utl!;m the Nat:ons; for'est resources to ach|eve economnc growth employment

creation and industrial and increased “down 'stream™ processing of the forest 1.

resources; and

(d.)"v encourage 5cmntlf‘ ic study and research mto forast res«ources 50 as to contribute
: ‘towards a sound ecological balance, consistent with the Natlonal developmenta!
objectives; and .

(&) repeal varivus Acts and for related 'burpoqes’
MADE by the National Parliament to come into operatnon in accordanice with. a

n-:mca irvthe National Gazette by the Head of State, actlng with, and in accordance wlth the
advice of the Minister. - . : : .

Other relevant provisions are set out below:

SECTION 2 < INTE RPRETATION ‘-

In thus Act un!ess the contrary mtentmn appearss m

“at stump” in relation fo txmber, means at the place where the timber is felied of othem:se o

- severed from the ground, before it |s moved conveyed or transported

*‘Authamy“ means tha PNG Ferest Authonty estabhshed by Sectzon 5,

“forest deveiopmem pro;ect” means a praject (7] develop forest resources within =

{a“').': an area the subject mf a forest management agreement aor » ‘

(b}v Gavemment Land v (

“forest mdustry pamcnpant” means any pergon engagmg m, or mtendmg to engaga ir,

forest industry activities {othetwise than as an émployee of a forest industry participant
Cor in the capacity of a2 commeon carrier) where the timber or rattan harvested, processed,

bought, sold o arranged or procured to be said or purchased by that person inaji

calendar year ex ceeds -
(a) : L H00m* in'volurie; or

(b) in the case of sandalwood hmber or rattan K20 090 0(} in market value

v “Porest Managemem Agreement” means a Forest Mandgement Agreement entered intoin |

accordance wath Division HilL4;

‘ SECTiON 8 OBJEQTNE$ OF THE AUTHORITY

I carrymg out its functions under thus Act the Authonty shall pursue the fo!lowmg

cnb;ectwes

| Chaptef 4.
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(a) the managemerit, development and protection of the Nation's forest
resources and environment in such a way as to conserve and renew them as an
asset for succeeding generations; and . :

{b) .- the - maximization  of PNG pamcupatcon it the - wise use and

’ development of the forest resources as a renewable asset: and

e} the utilization of the Natmns forest resotirces to ach:evé econsmic’
“growth, ‘employment creation and .industrial and . increaséd "down-stream"

processing of the forest resources; and

() the  encouragement - of scientific stu&y and research . into forest

resources so as te contribute towards a sound ecological balance, consmtent
wuth the National development objectives; and . . g

'{e) ..~'the increased acquisition ‘and ‘dissemination of skills, knowledgé and

information in forestry through education and training; and

) the pursuit of effective strategiss, including improved administrative
and legal machinery, for managing forest resources and the management of
Natlonal provincial and local interests. . . L

SECTION 7 FUNCTIONS OF THE AUTHOR!T’Y

AN

{2)

‘The functions of the Authonty are;

(a) to provide ‘advice to the Mlmster on forest pohc:es and - !eglslatlon'

pertalnmg to forestry matters; and

(b} to prepare “and review the Natxonal Forast Plan émd mcommend it to-’v
the Mational Executive Council for approval; and -

(¢} through the Managmg Director, to direct and stpervise the Natmnai»
Forest Bervice; and . ‘-
'(d) Lt negct:ate Forest Management Agr‘eements;‘ ahd

() to select operators and negotiate conditions on which timber permits,

timber authorities .and licences may be granted en accordance with the'
provisions of this Act; and

) subject to the Customs Act, Customs Tariff Act and Exports (Controf
and Valuation} Act, to control and regulate the export of forest produce; and '

(@) to oversee the administration and enforcement of this Act and any
other legisiation pertaining to forestry matters; and of such forestry policy as is.’
approved by the National Executive Council; and

{h to undertake the evaluatncn and reglstratmn of persons desnrmg te‘f
participate in any aspect of the forestry industry; and

(i to act as agent for the State, as required, in relation to any
international agreement relatlng to forestry mattéers; and i

i) oo carry out such other functsons as are necessary to achueve lts
objectives or as are given to it under this Act or any other law. ;

Subject to--'this Act-and any other ldw, t'he Minister may give to the --Authority,‘" -
through the Board, any direction in regard to the carrying out of the functions of
the Authority as he considers necessary for the purpose: of achieving the '
ob;ect:ves of the Authomy - B , N
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SECTION 9 — NATIONAL FOREST BOARD

There shall be a National Forest'Boarg which shall carry out the functlons ard objechves,
manage the affairs and exercise the powers of the Authonty

SECT!ON 10 - MEMBERSHIF OF THE BOARD

0

SECTION 30 - FUNCTIONS OF A PROVINCIAL FOREST MANAGEMENT COMMITTEE

()

The Board shall consist.of -

(@) the Managing Director, ex officio; and

(b) the Departrﬁéntal Hea&#, ex officio, of theibepartmé'nts respo)n’isible for
finance matters and environmental matters - réspectively or their hominees {(who .

shall be of a level in the Public Service not less than that of Assistant Secretary)
appointed by the National Exacutlve Council;.and - .

© the President of the Forest !ndustnes ASSOClatIOH, ex ofﬁc:o, or . his

nominee; and

(d) the President of the Assocnatxon of Forésters of PNG, ex ofﬁcso, orhis -

nominee; and

(e} a’ provincial - administrator, to» represent Provincial - Governmerits

appointed by the National -Executive Council from a-list, submitted fo theg"’__:»’
National Executive Council by the -Minister; of -two -provincial administrators

selected by the Minister responsible for provmc:al affairs in consuitation with'
the Provincial Governors and

(g) one member, to represant non governmental orgamzatlons appomtad
by ‘the National Executive Council from-a- list, submiited to the National

Executive Councit by the Minister,of at least two persons selected by . a

nationally recognized body, registered ‘with the Department . responsible . fo

home affairs matters, representing non governmental organizations; and

{h) one member, to represent forest resource owriers, appointed by the

National Executive Council from a list of two persons selected in.accordance -
with Subsection (2) and submltted to the National Executive Council by the ..

Minister.

The fuhctions of a provincial forest management commnttee are -

(@) to provide ‘a’ forum for consultation ‘and co-ordination or forest -
management  befween .national -and - provincial govemments, forest resource

owners and special interest groups; and

{b) to’ undertake ‘continucus. consultation .with the provincial ‘Minister
responsible for forestry matters on matters relatlng to at:qumltuon and allocation .

of forest resources; and -

{c) to assist the provinc’ial government in: preparing forest plans and -
forest - development - programmas consistent - with natlonal and provmcuai._":

prograimmes; and

(d} to make recommendatmns to the”"Board on'-

{0y the preparatlon and terms of forest management agreements
and
(ii‘)b- the . selechon of operators and the preparatlon of timber
permits; and :
Chapter 4
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,‘(2)

{iii) the enforcement of timber permit cond:tuons and of this Act; and

{e} to maka recommendatmns to the provmcral Mmlster o
(i)-"'i, the issue of timber authorutres and
‘ (i) the extension, renawal transfer, “ameéndment or aurrender of :

timber authorities; and ..~

{fy - . 1o supetvisé extension services with respéct to business manageiment,’
agro forestry, silviculture, reforestatron envrronmental protection, processing
and marketing; and : . . :

(q) to- oversee the rece‘ipt and distributio:rr' of govér’nment levies - and
charges and other benefits due to iandowners; and .

{h) to -assist in’ the ear!y :dentuﬁcatron and resoluhon of Sand-owmng'[
disputes affectmg forest resources; and

iy to carry out siich other functions as it is’ reqwred to carry out by thls:’.
Act or any other law. : O e

A Provincial Forest Management Committee niay, by nbtice in writing, delegate
to the National Forest Service any of its- functions under Subsectron (1) :

SECTION 46 CUSTOMARY RESOURCE OWNERSHIP

‘Thé rights of the custemary owners of a forgst resource shall be fully recagmsed and ;'

respectied in all transactions affecting the resources.

'-_(’t)

2)

3)

'SECTION 56 ~ ACQUISITION OF TIMBER RIGHTS ETC, BY THE AUTHORITY

Subgect to this Dw:smn the Authonty may acqurre trmber nghts from custamary?’v
owners pursuant fo-a forest management agreement between the customary -
owners and the authority.

An acquxsxtron under Subsectton {1} .is’ not vahd and no forest management-‘;
agreement is valid, unless it is approved by the Mmrstar ! -

No atquisition under this section shall affect the customary nghts of ownershap-:
of the iand . L ; . o

SECTION 57 ~ OBTA!NING COMSENT OF CUSTDMARY DWNERS

0

@

Where it is proposed to enfer into a forest hiénageméht agreement over
customary land, the title of the customary owners to that land shall be— x

(a} vested in.a land group or land groups mcorpc)rated under the Land.{
Groups Incorporation Act (Chapter 147); or E

{by - registered - under a - law . prov:dmg for the reglstratlon of title - to v
customary land, . . . . . o

Where it is;‘-impractic‘al to givefeffect to t'h’e requiréments of .Subsectidh'(’l)(a) or
{b}), a forest management agreement may be executed on behalf of customary
groups who are . customary -owners in respect of ‘the land covered by the
Agreement, by agents of such groups, prﬁvnded that——-—

{a) ~sueh agents are authonzed to s0 act in a manner whrch is consrstent
with the custom of the group they represent; and . :

{B) 75% of the adult members resident on the land of each such group”
give written consent to their group entering into the 'Agreement.
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SECTION 58 - FOREST MANAGEMENT AGIREEMEN?S

A forest management agreement shail— -

(é)‘ bein wrltingi and
{b} specify the monetary and other beneflts, it any, to be recewed by the customary s
owners in consideration for the nghts granted and .
(o) o spec:fy the estlmated volume or .other measure of quantlty of merchantable
timber in the area covered by the Agreement and Ny
(d) spectfy a ‘termof sufficient duratlon :n order to allow for proper forest .::;'
C’management measures to be oamed out to-completion; and . : !
(e} be accompamed by a map 5howmg clearly the boundanes of the area covered
: by the Agreement; and - B :
{f) " contain a certificate from the ‘to the effect: that itis satlsfled as toM
i) the - authentrcrty of the tenure of the customary land alleged by the
perséns or land group or groiips claiming to be the customary owners; and
G the - willingness ~of those customary  owners to enter into the
- agreement. ‘ o - e - i
SECTION 59 - BOARD TO CONSULT WITH CUSTOMARY ()WNERS AND PROVlNClAL
- GOVERNMENTS : . :

Where the Authonty has entered into' a forest management agreement the Boarcl shatl i

corisult with -

(a)"} the customary Gwners who are pames to that Agreement and

(b} the provincial -government {for the provmce in whlch the ‘area covered by the .

Agreement is situated; and

(c‘)" the member or members of Parl:ament for the Provrnce and the electorate or

electoretes in which the area covered by the agreement is eltuated

in: relatson to the intentions of the Board in recommendmg the ellocatlon of'a trmber

permit over or'in relation to that area

SECTION 61 - FOREST DEVELOPMENT PROJECT

Subject to Sectuons 64(3) and 87{4) a forest development pro;ect shall be carried out only 2

' after advertisement and in accordance with the procedure set out in this part
SECTION 62 - DEVELOPMENT OPTIONS STUDY BY THE BOARD

Sy ) - -‘Bubject to Subsection (2), before advemsmg a tender for a forest development

project, the Board shall arrange for:a development optlons study to be camed

out over the proposed project area.

{2) A development options study under Subsectlon (1) is not necessaryw»

(a) where the proposed annual allowable cutofa foreet development pro;ect

shall not exceed 5000m3; or

{b)- - " for the harvesting of forest plantations; or

Cﬁaptcr 4
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{c) for Ioggmg wuthm an-area. deslgnated as’.a salvage forest in. the
National Forest Plan,

A% _f A deveiopment options study under Subsectlon (1) shallm

's(a) ‘ be ¢arried out by the Natmnal Forest Semce oras contracted out by'
the Board; and . . ; .

“{) carried out in accordance with directions giveﬁ': by the abpropriafé
Provincial Forest Management Committee; and

{e) providé an inventory of the forest fesources in the proposed project
-area; and : . » e

{d} identify feaéib!e‘ options for develophent of the area and investigate—
"_(i) means of landowner participation in Such development: and

i) possible . environmental | and . social - impacts . of - such
: development; and S .

i) in respect of any forest products to be harvested from the
o area - the feasxbmty of local processing and marketmg
prospects generally. .

(4) “The Board shall ‘make available ‘fo ,fhe Minister and the Provincial Foreé't
Management Committee true copies of the feasibility study. ‘

_ SECTION 63 «PROJECT GUIDELINES

{1) After completion -of -a development options” study under 'Section . 62, . the
~ Provincial Forest Management Committee shall, in consultation with the owners
of the forest resource the subject of the forest-development project and the
 Provincial Government concerned, prepare draft guidelines on the manner in

which the project is to be developed. .

:.'(1) “The Provmcral Forest Management Commtttee shall submlt draft guldellnes
under Subsection (1) to the Board, which shall review them and issue final
guidelines for the project.

{2) "_Tha final guidelines Urder Subsection (2) shall be the guidelines for enabling

. intending - parties to submit project proposais and shall be utilized for the
purposes ofw e
‘:"b(a) evaiuating'épplicatioﬁs for; an’é
(b) | setting conditions in;

timber permits relating to the project. .

~Provincial forest management committees ' make recommendations to . the National
. Forest Board in the selection of operators and the preparation of timber permits. They
play an important role in resource allocation, as desctibed in- Section 62(3)(b) and
~Section .63 of the Act. It is on the direction of a provincial forest management
- committee that development options study and f'mdl pr()]ecl guidelines are undcrtakeﬂ
by the NatlonaI Forest Board

Section’ 30 spells out the functi'ons of provincial forest ':mz}nagément committees:

* Chapter 4
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SECTION 64 ~ ADVERTISEMENT OF PROJECT

1y . Subject to Subsection (3), after completion of -

(a) - a development optlons study under Section 62 and .
{b) project guudelmes under Sectxon 63 the Board shall advertuse the forest

development project and seek .expressions of interest from registered forest
industry participants. : . .

(2)‘:’1 Advertisement under Subsection (1)~

(a) - shall be made in PNG; and
{b) may be made outside PNG' and
) {c} shall be done in the manner cons;dered by the Board hkely to be most

effective; and

“{d} shatl specnfy a-date on or before whmh prOJect proposalg for hmber
permits ‘may be lodged. - fr i ; .

(Y Where 3 forest deve!opment pro;ect .

(a) o is an extension of an ex:stmg approved operat:on and -
(b) o i% consxstent with the Natlonal Forest Development Program

the Board may consider proposals without advertxsement for open tender under
Subsection {1). . . .

Section 64(3) was significantly amended by Section 6 of the F ‘orestry (Amen
Act2000. The amendment has been rcproduaed m paragraph [4 5] at-the end
: }thcr

SECTION 77 APPLICATION FOR ATIMBER PERMIT |

A person whois ' mvrted to do $6 under Sect:on ?3 {1} or 75(1) may make apphcatron fora t:mber
permit. ‘ ‘ ‘

A ap'p’lication under Subsection (1) éhall bew

(a) . in'the prescribed form: and <
(b2} lodged with the Managmg Durecmr and
{c} - accompanied by — . - .

(I) the prescribed fee, and

(i) - the prescribed particulars; and .

i) an environmental plan-which has been approved under the
. Environmental Planning Act (Chapter 37()) :

SECT]ON 91 - lSSlJE OF A LICEZNCE

{1) 1'."‘ The Board may, on the application of a regrstered forest xndustry part:c:pant issue
to that registered forest industry participant, a ficence to engage in forest industry

- activities .other than those carried out, or proposed fo be carried out, under a

-+ timber permit or a timber authority held by the forest industry participant.

. Chapterd
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2) . . Alicence shall -
(é) he inthe pmscnbed form and
{b) 1 inclide as a condxtmn comphance with the terms and cond:tmns of any

timber permit or timber authority or perm;t to whxch the activities authorised by
the licence aré related and; and- - . .
{c) specity ' the -activity or actmtaes in respect “of whlch the: lncence is

granted and; and : .

(@ require a bérfomah’&e bond -in accord”avnce with - Section '98 for an
amount specified’in the licence; and

(e) inclide such other condnt;ons in accordance with: the Natxonal Furest'v
Policy as are applicable.

' sscnomza OFFENCES -

(1) oA forest mdustry part:cxpant ahd any person actmg in the capacnty of an
: employee, servant or agent of a forest industry participant,- who engages’in:
forest industry activities except under and .in accordance with a timber permit,
fimber authonty or ficence, held by the forest mdustry pamclpant is guilty of an’
offence. ‘ .

A2) A person Who -

1]} ‘ unlawfuily occupies ﬁand for the purpose of carrqu out forest mdustry'
operations is gu;lty of an offen('e . . .

j4.3] - FORESTRY RLGUI ATION 1998

~An apphcatmn under ‘thxs regulatlon to the Board by an hol dor of a pemmt fo approve

a forest development project as an extension to an-existing approved operation may

f‘:',only be made if development options study and fmal pro;e,ct guldclmes ha\m bcc,n
1issued pursuant to the Forestry Act. :

. REGULATION 90(@) + EXPRES SION OF !NTEREST IN A FOREST DEVELOPMENT
‘PROJECTAND ?RQJEGTPROPO&AL R

()] Whers the Board has determined under secuon 64(3) of the ‘Act to cons:dm

. -expressions of interest'in a Forest Developrment Project and Project Proposals
without advertisement for open tender then such expressions of .interest and
“project propoesals shall be lodged mgether d;rectly with me Managing Durector
~and shall be in Form 92 of Schedule 1. k - . :

vREGULATiON 92 - APPLICATION BY THE - HOLDER OF A T!MBER PFRM!T TO THE
- BOARD TO APPROVE A FOREST DEVELC}PMENT PROJECT AS AN EXTENSION OF AN
T EXISTING APPROVED OPERATION

£{a) O the invitation of the Board o 617 jts own' accord 2 regnstered forest industry

. “participant who-is the holder -of @ tmber permit may make application to the

Board in Form 89 of Sshedule 1 to approve a forest development project as @n
“extension of the timber permit holders existing approved speration.

: _-"'(b) f'.Such application rhay only he macie if Development Option Study under Saction
: " 62 of the Act has been compléted and formal Pro;ect Guidelines under Section
63 of the Act have beerissued.
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[4.4] ENVIRONMENTAL CONSIDERATIONS UNDER THE
| - ENVIRONMENTAL PLANNING ACT 1978 v

T he F ormtry Act makes ita reqmremcnt for an env;ronmema} plan to bé submitted by an.
apphc int when applying for a timber pemnt This is to ensure that all environmental -
requirements are met beforea umber penmt is :smed toa deveioper :

‘“:)ecnoa ”77(”)(1131 0% the [~oz estry Avt states t]nt an apphcatron fora tlmber perrmt under
Subsection 1 of the Act shall be accompanied by an cnwromncnta’i plan whlch hd: been
approved undf“z" the Enviroumental Planning Act 1978. ' :

The Actis expr cssed to be an Act relating t’o the déVeIopmém of the environment having
“regard to uniform systems of environmental management in accordance with the fourth
of the National Goals and Directive Principles, and to give effect to those Goals and
Principles under Section 25 of the Constitution and for related purposes The Act 1s
ammnmtc;ed by the Ofﬂc,e of Envxronment and (’onservatlon :

The relevant pmvi's;ions re?étin g fo this invéstigatioﬁs are:

SECTION & SUBMISSION OF ENVIRONMENTAL PLAN'
(2) An envsronmental p!an requlred under Subsecﬁon (1) shalsm‘

{a) recogm-ae Tand be respans;ve t6' the - National ‘Goals - and Derectwe
: Prmmptes of the Constitution as the basis for planning; and . ‘

) be fmmmated .

iy in respmnse io any development goals, stmteg:ete or p!ans consrstent o
: _,wuth the -National Goals and Diréctive ‘principles -issued by the officer in
~charge. of the Department or office ‘tesponsibie - for / national plannmg
_.--'jmatiers or the provincial admxmsﬁramr of the province affected.

,_,;{ax) in response {is) any guldellnes, directions or pians on 'the protectmn,‘ ‘

" conservation and -management’ of .the environment consistent  with - the

- Nationat Goals and Direclive principles ;saued by the Winister or Provincial
Administrator of the pmvmce affected. .

The environmental plan guidelines 'inc}_udéd reqiiirements among others:

a full feasibility study {technical and’-bcononi’ic);

five year forest working plans; :

detailed maps of roads and snig track‘; landmg sizes and locatlons
design details of water c,mssmgs » -

4 final land-use plan;

a'summary of d.mmate/posmblt, mm’tzmbcr uses of the forwt czre:a
an evaiuataon oi beneﬁts dnd hablhtxes

® & & 9 8 # %
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a full description of the socio-ecoriomic environment, clan and tribal
history, social issues and problems;

social demographics; and-

a description of forest resource harvcstm g altematzvcs

'FORE'S“I”RY (AMENDMENT) ACT'::_TZOOO

.,,ADVERT!SMENT OF PROJECT (AMENDMENT OF SECTION 64)

".Sectmn 64 of the prmclpal act is armended by repeahng $ubsect|on (3) and reptacmg 12
with the following: o ) ‘

(3

@

15)

()

o

Where a forest developrment project -

Ad)y - is contiguous to any existing timber permit operations and the holders’
of timber permits of the existing timber permit operations have, in the opinion of
the Board, a record of satisfactory ‘performance in the forestry industry and
-have complied with their contractual obligations: under all timber permits held
" by them at.any time and such persons are acceptable to the landowners in the

forest development project area; and

‘..(b) ‘is the subject of de‘\iélupment"-bptimn sti}ﬁies carriéd out under Sectidn

62; and

{e) g the subject of fmai pmject gmdelmes issued- by the Board under
‘Bection 63; and B ;. .
Ad)y is mnsnstent with the National Forest Develapment Program; and’

-"..(e) m ifi the opinion of the Board 50 smal! on its own that it is unable to

operaté as a commercially sustairiable forest development project,

“the Board’ may determine that ‘the forest development péoject shail be an
extension of one of the axnstmg approved timber permxt operations.

Cif,in the event that the Board determines under Subsection {3} that the fc:rest
-development project shall be an extension of an existing approved operation,
-then, subject to Subsections {5) and (6), all timber permit holders whose timber
‘operations are contiguous 1o the forest develapment project shall be invited by

the Board o make project proposais in respect to tha forest deveimpment

‘project,

".lf any txmber permn holder referred to in Subsectmn {4}, has at any time already

been granted an extension into a forest development project area, such timber

“permit holder shall not, except with the ‘endorsement of the NEC, be eligible to
‘he invited by the Board to make apphcatlon for a pro;ect proposal under
“Subsection (4). .
-Any extension granted shall be madé (mly or the’ basns that -

':{a) the forest: resources thhm the forest deveiopment project shall be
: used primarily to sustain an existing processing facﬂlty, and

: -'(b) ‘the exnstmg t;mber ‘permit area and the forest. daveiopment pmject

area ‘shall be consolidated under the one timber permit and the consolidated
timber permit area shall be managed and harvested on a sustamab!e harvest

‘.‘yleld basis.

“Subdivision 358" shall appty o a furest development pro;ect as- if it has
otherwise been advertised.”

: '-"Chaptexs’zi
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The chan'ges that have been effected by the amendment are e)‘iplainedﬂ’in parégraph
13.16]. | - v g

The most mgmﬁcant change as far as’ £hls mveshgatxon 18 concerned 18 t]mt any
project that is proposed for an extension must be so small on its own that itis undble
to operate as a commercially sustainable forest development project. A decision such
 as the one made in the Kamula Doso forest management ared is now: preventcd :

Chapter 4 -
ReleVant Laws




s

5. FINDINGS OF WRONG CONDUCT AND_‘_{:;
~ DEFECTIVE LAW

[5.1] ST ATUS OF FIN})INGS
..'---’AS‘ we Sﬁtated in Chapter 1 ,‘the‘gpufﬁbse_of this iinvesiigatidﬁ was:

' | t; deterréine Whéther”a“;of the :;bnducéf_.éinder i;vestigaifon‘waéﬂ wroﬂg‘;,z

o : to determine Whéfhc—:r thée were:-'::"my def;éts in ldw or adii{ninislré.tive prz;;tices‘ ‘

Tn this c,hdptor we summarise our prmcxpal imdmgs of wrong conduct and defecuve
adxmmstmuve practice, :

,‘.':"Thc Onbiidsrhan - Commission is allowed to form opinions on these matters by
Section 22(1) of the Organic Law on the Ombudsman Commission, which states:

The succeeding provisions of this Section apply in’ every case whem the Commssmn
{:after making an investigation under this Law, is-of the opmmn that:

" {a} . . the conduc:t the 5ub}ect of the- mvemxgaz:on was wrong, or

"k ‘the Taw or admmmtratwe practme the ﬁubject of the mvestngatmn or any mher
law or administrative practice is defective; or, .

) L the practice, the faubjec:t of the mva-stngat:on is d:scnmmatory within the meanmg
. of any law pmhibmng such practices. . :

.‘-'-_Aq we pomted out in Ch apter 1, the Constitution confers a wxdc: range of powerq on’f
“the Ombudsmcm Commission in detarmmmo whether conduct is “wrong”. 3

:-:.'Somu of our opinion&, have bcé'ﬁ 'E"om“xéd in relation to"individiiais who 1no lonéer hold.
“public office. The Ombudsman Commission is of the view that public pohcy amd»
"_..pub ic good require we should- still make theso f ndmgs o

‘We do not‘make‘fmding; of wmng conduct on the. par"i‘ of private- indiﬁdualé”and»:
“organisations. Where appropriate, however, we have stated our opinions of the actions:

'of prwate mdmdud Is and orgamsatmns in prevxous chaplers of thls ruport

'_'_",In this chaptcr each opxmon is set out as foilowq~

~ Chapter 5
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the’ findmg, (t e. the opmmn) 18 stated
¢ - themain reasons for: forming that opinion is- stdted .
e areference is given to the pdmgjraphs wherc facts and reasons rel
' .‘Qplmon 18 bet outin detdxl S o Bo :

5

evant to the i

A-:h mdcxfof fmdmsrs (i.e. -é:ach oplhion ‘ori"meng;:éonductj'lis set out bcio,{’.&?.

5.2] . INDEX 01:* memrs QF WRONG COND UCI‘

E‘mdmgj Numbcr e
e

Departmem of T rad(%

and | ndusfry e

Reasons -

e There were irrcgularities surrounding the Kamula Doso forest,
_. -agreement approved by the PNG Forest Authority on:19 February ]
‘incorporated

-the Land Groups Incorporation Act 1974, an agreement with an
land group is to be signed by two members of the group one of v

management

1998, Under

hom must be

the chairman. This' ‘mandatory requirement was not comphed with' therefore

the agrec—:mem was defec:twe from thc bcgmnmg

Ch:aiﬁterﬁ
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“As aresult of this défect in the acquisition process; the decision of the Board’
~on 4 February 1999 to award Kamula Doso ds an extension was also void. In
~effect there was no forest md,nagement agreement dnd thcrcfore there could bc
“no lawful extension. : :

“ A development options study and final project guidelines for each project must
“beissued before any decision can be made either to advertise the project as a
stand-alone project or to award it as an cxtonsmn under Scctmn 64(3) of the
* Act. This was not done. : - - B

.'.'--'-Durmﬂf the Board meetmg:, ofi- 4 kebmaly ‘2999 the Board ackmw edgjc,al the

draft project guidelines for the project submitied by the Western Province

1‘_’_1} orest Management Committee and “directed the Managirg Director to review
“the draft and issue final project - guidelines to  include -provision. for
~‘environmental monitoring and waste management in-accordance with-Section
“63(2) of the Forestry Act”. But the decision to award the exténsion was made
“at the same meeting and bcctlon 63(2) was never comphed with.

: -"ibndcz" Section 90 of the Parestw Reguiaz‘zon 1998 an apphcalwn by the holder
~of a timber permit to the Board to approve a forest development project as’an
~extension. of an existing approved operation can only be made after 2
“‘development options study and the final project guidelines have been issued
by the Board. But the Board awarded the extension to Wawoi Guavi Timber
- Company without project proposais bemgj submmed by that compd,ny or-any
) othc::r interested proponent. :

"':Accordmgg to Board papcr N¢ B dated 27 january 1999 and: ru,l’brmued by thc

Managing Director for Board mcotxxﬁé s N° 54; the Western Province Provincial

-,--’;Forcst Management Conmittee’ recommended that the Kamula Doso forest
“management area be advertised for tender. However the Board failed to give
_this adequate consideration and also failed ’m pmwde Vahd reasons for not
~ accepting that recommendation: : g :

~ Reference

";“__»»’Thc facts -and reasons relevant to this oplmon arc set out in pamgmphb [3 4] [3 5}
3. 9} [3 10] {BIl]cmd [3.15]. : : v :
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Reasons

e Examination of the Board meeting minutes of 4 February 1999, supplementary
documents and the evidence given by several Board members revealed that the
setting up of the veneer mill at Panakawa had a major influence on the Board’s
decision to recommend the Kamula Dioso- forest manag,ement area. as an-
extension to the Wawoi Guaw tlmber permlt :

. Thc chér mill a't Pdndl{awa' is owneud by Rimbunan Hijau Timber Processing
©Ltd, a member of the Rimbunan Hijau group and 4 sister company to Wawoi -

Guavi Timber Company. The proposal for the veneer mill submitted in 1997

“was not in detail and unrealistic because it included projections based on the

inclusion of the Kamula Doso forest man_agcmem area which both itself and

Wawoi Guavi Timber Company had no logging rights to. -

. The Board did not give consideration to a consultant’s report commissioned by
the National Forest Service that stated that the equipment Rimbunan. Hijau
imported for the. comtmctmn of the mill: was second hand dnd OVCWd ucd by
the company by an estimated K19 million. : -'

o Rimbunan Hijau Timber Pmcc,ssmw doe& not have any’ log_.,gmg nght, in the -
“Wawoi- Guavi timber rights permit “area’ nor does: it have-any log sales
agreement with Wawoi Guavi Timber Company for the purchase of logs from: -
Wawoi Guavi. Such an agreement is required because the two companies arc
separate ‘entities and thercfore the State has to be provided with important-
information on the volume of log sales for downstream proca,semg:, and the
financial outlay in log purchase and prouessm g, : '

s T}ic apprdval for Rimbunan Hij au to set ;‘:?iip the m’;m in the first place wasnota =
decision of the National Forest Board thus it is not incumbent on the Board to- -
make sure the company has acccss to sufﬁcmm resources to sustdmably':.;’
operate the mill. - ' : . ""

C:_li’apter 5
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‘When making its decision the Board should have given greater consideration
‘to"the -fourth of the National Goals in the Constitution and the necessary

compliance with the pmwsmns of thc: F ()1‘{’6‘!1’)/ Act than to Rxmbundn Hgdu:}

‘resource needs.

‘Provincial forest management committees play  an important part in the
process  of - forest resource development, acling ~as - consultation - and

coordination bodies ~between the  National - Governmient -and - Provincial

‘Governments, forest resource owners and Spccml interest groups. Under

Section 30 of the Forestry Act the forest management committec is:to make

‘recommendations to' the National Torest Board in the selection of opcmrorC‘f;
and the preparation of limber permits, Tt also plays an important role in -

resource allocation, under Sections 62(3)(&)) and 63 of the Forestry Act. Itis

‘on the direction of  a provincial forest ‘management committee that -
’dcvclopmem options studies and final pro;uct gmdc}mes are undm‘_dka,n by thc
'thzonai Forest Service.:

,Accordmg to Board papcr N“ B.&, dated 27 Jdnucu‘y 1999 subrmtied by the
Managing Director for Board meeting N° 54, the Western Province Provincial
Forest Management Committée recommended that the Kamula Doqo forcqt Bt

management area be advertised: for U::ndw

This recommenda.tidn was brashied dside by Chairman of the Board Gabriel

Samol, who placed greater importance ‘on giving “the correct ‘signal to
investors”. Another Board member, Dr Tamo, in ‘his submission mentioned the

forest management committce recommendation in ong pa,rduraph but dlmu
contradicted its view with hm oW socammenda’fmn :

'Constm‘étien and opergtion of -‘_a mill for the p*;irposes‘fbf buying unprocessed .
timber for down-stream processing is a forest industry activity and any person -
involved in such activitics is a forest industry‘particip‘am within the meaning
of the Forestry Act. By constructing the veneer mull at Panakawa within the
Wawoi . Guavi concession without ehtammg appmval from  the Board,

Rimbunan Hijau Timber Processing Ltd and Wawoi Guavi Timber C ompany“f

breached Section 122(1) and Section 142(2)(}) of the Forestry Act..

."I he mcmbor% of the Natlomﬁ koresi BOde ndd been- mddo aware Df v‘mous}?

potential developers who had expressed interest in developing Kariula Doso

as a stand-alone. The ‘resource capacity ~of the Kamula Doso - forest:
‘management area was sufficient {0 sustain a stand-alone project which would .
be most beneficial to the resource owners: However, these considerations were

outweighed by the Boam s misplaced desxre to gwe a’ positive q;gjnai to’--;
investors.
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Re‘ferencé--”

‘The 1acts and TEasons reicvam to this opmxon are set out in paragmphs [2 23]‘
[2:25112. 33} [2. 34} [3 4] and {3. 5] ' . . :

‘Fi}iding ri(f 3

m the opmlon ’af the Ombudsman (’L‘ommxssmn th conciu ,
‘Fmrest Board in i’mlmg to formuiate““a clear policy on extensmns was wmng

Reasons

»  The National Forest Board had a. general understanding that forest areas ovef
' 80,000 hectares should be allocated by general newspaper advcrmem nt in
‘ mccordzmcc: with Section 64( 1)of t‘ne F orestry Act :

. 3 But during the course of thls mvestlgatlon it was rcvealed that thcrc was 1o
" documented policy that forest areas of more ‘than 80,000 hectares are to be
allocated by newspaper advertisement or as a stand-alone pro;ect

o There was disagreement amongst those who gavc ewdence o the Ombuc sman
: Commission about the 80,000 hectare policy. Some said that there was such a
policy. Others said it is not.a policy but a general understanding. Others said

that it was a practice that was based on the sustamdbﬂlty of the project and

" thus related to the annual allowable cut but had no bearing on the size of the

area.

‘e " The size of the Kamula Doso forest management area is791,000 hectares
- which is almost twice the size of the Wawol Guavi timber rights permit area
and nearly 10 times more than the 80,000 hectares: which is usually marked for
‘advertlscment accordmg to lhls standard practlce » : : :

e WOuld dppear that n allocatmg the Kamula Doso forest arca as an cxtension,
lhe Board dlsregardcd its own practlce and precedents s

i 5 The Board was aware of the d1screl10n it hd.d whcn dealmg with' extensions. It
" knew of the need for the formulation of a clear policy to ensure transparency
and accountability in the awardmg, of extensmns But it never- establp hed a

.clear policy.

Chaﬁter 5
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. Reference

: The facts and’ reamns rclevam to- thiS opmmn are sct out in paragraphs, [2 ’%4] 13: 3]
~and [3.5]. : . .

~/ Reasons

“e o Inthe months leading up to the National Forest ‘Board’s decision on 4
~February 1999 Mr Neén presented scveral detailed papers urging the Board not
' torush in and award an extension to Wawoi Guavion tha, bEinb of superﬁoml

" redsons or presmm, from Rimbunan Hijau.. -~ i :

o For e:xa’mp'ic:: L
P Mr \Een s letter to the, ‘Qewemry QF thc Dcpartmmi of irdde mé

Industry (21.5.98): : : -
© B Mr Nen’s brief for the Board on Kamu}a Dos@ formt area (28 7 98)

< o MriNen's brief for the Board on Rxmbunan Huau s actmtxe«; in 1hc
“country (28.7.98); 3 ’ s
' » - Mr Nen’s submission to the Board on thc p ywood mﬂi at Pdnakdwa ananes

“(30.9.98); and - .
L ~Mr Nen's f;ubmlssmn for Board mec,tmgj N 54 (97 i 99)

e "_-_'[_ZDespne ‘ihd{ lhe mmutm of the mcetmg oi 4 }*ebmary 199‘;} c;hnw that the oniy
~Board member who objected to the project being gramed as 4n cxtwsmn was
. iandowner representat;va, Lawrcncc: Kambogm ; o

&7 Did Mr Nen comple’tely chang:,a hzs mmd on the mcms of grantm&, an e
- extension to the Rimbunan Hijau submdmry” Or did he simply disregard the
- advice of the technical advisers at the Natlonal Forest Service bocausc e had
‘ 'alreddy made up his mmd to support an exten310n‘7 '

.:-"v(fhaptci'i"’:’;
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w o From- the cvxdencc of Mr Nen and othars it is obvious thdt thc Mana@ng
o ‘Dzrector without due consideration of the issues, rejected the adwce ‘g)wen by
the techmcml staff of the Natxonal I“orest Servxcc

e hzs evadcma bcfore the. Commw‘;mn Mr Nen mud tha& one: Of thc reasons ‘
ocfor supp@mng the extension to the Wawoi Guavi timmber rights permxt was that
the landowners were in favour of it. However, he failed to produce evidence to
show -that the resource -owners, as rapresentcd by the reicvmt mcorpo ated‘ :
ard gmups,. suppomed the e‘{tcnsmn : :

L Mr Nem made the asbumption that the bubmxsmom he rucewcd from a’s ng,le
" landowner company, Wawoi Tumu Holdings; ‘were reprmematlve of ‘the
“wishes of the majority of resource owncm fmm the area. T‘mq was a seri ms}y

d&,icun & a};qumptmn » :

I D Thc [*o; m‘w Act only Qpcaks about “rusourcc owners’ and mco%ﬁora‘tcd land

- groups” in the sections of the Act relating 1o resource acquisition. There is no

‘reference 10 seeking the views of landowner companies. Mr Nen, tlierefore,

“wrongly entertained the vmws; of a c,ompdny thcxt rcaﬂy had no my m the“
mattcr -

s By his Tetter of137 anuary - 1999 to’ Olaba Tau and: Whmky Maitona of Ka mula
U Doso Blocks 1and 2, it is appamm that Mr Nen 'was fully aware that respurce
owners -at Siock 3 chd not support Blocks 1 and 2 m thur chmce of a
dcvempu .» , : - i

e The Mamgmg Director du} fiot p;oduce any evidence to show fhat he tr ed to:

obtain the views of other resource owners, either directly {mm thcm or
wihmugm ti & committee members of theit land groupb : '

s Mr Nen’s. conduct was confusmg? and contradlcmry and ;:,dve the 1mpn,ssion
' ‘ ‘tm’t he ezthcr did not know or di d not care tht oiﬁmdl e:iocumcnts he signed.

Referenciaf

Thc—: facts and reasons rc’mant to- th;s opmmn are set out in paragraphs [2 32] [2.33]
‘[215]{216][217] [2.29] [3 4] [35 3. 7] and {3 9] B ,

Cﬁégxter 5
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- Reasons

When lebunan Hlj au llmber I’mcessmg Ltd eonstructﬁd the veneer mill at
" Panakawa in the Wawoi Guavi timber rights permit area, it did so without
~obtairung pricr approval from the Nammal Forest Board.. The mill was set up
in cariy 1998 ' .

' Scctxon 91 of thc Fores*try Amf pmvxdes for- lhe issuance of hcences 10 Iorest
" industry participants to engage in forest industry activities other than those
" carried out under a'timber pcrmii or a timber authority. The purchase of logs

for downstr cam procu;qmgj isa fc)rest mdustry dc,uvny and reqmr@d such-a

“Heence. : . o B b e

" The company breached Section 122(1) and Section 122(2)(j) of the Forestry
:'?A ¢t by engaging in a forest industry aCﬁvity for’ Which’it did not have -;éipproval.

- As Managing Dlrc:cior of 1he ‘\Idlmndi Forast Servlc,e Mr Nen must havc bccn
““aware that the mill had been construgted without authomty o ;

| “There is no evidence before the Ombudsman Cornmission o show ‘that Mr
“Nen raised this issue with Rimbunan Hljau when he was taken on a tour of the
- new mill in May 1998 : ' : o

On's February 1999' the day after the Board made its decision to award
- Kamula Doso as an extension to the existing Wawoi Guavi timber permit, Mr
‘Nen wrote to Rimbunan Hijau about the unauthorised mill construction. In his
- letter, Mr Nen congratulated the company for setting up the mill saying, “It 1s
‘a tremendous effort on your part in promotmg the concept of downstrcam

processing’.

~ After commending Rimbunan Hijau for cons:t'ructing?the mill, he then urged
the company to make the necessary applications to comply with the Act.

Chapté‘x"‘ 5
" Findings




° Mr Nen s fallure to takz:, c:gal action” agamst lebunan Huau for its non- -
‘ comphance with the Forestry Act condoned the company’s illegal action and
demeaned -his position and diminished respect  for -his position  as the
Mdndgmg Director of the ‘National Forcst Service and as mcmbcr of the
Natmnal Forest Board. : : - e,

Refereh'ce o

_ The ﬁcts and reasons rclcvant to this opmlon are sc:t out m pardgjrdphs [2 9 {2.10]
[2 14] [2 157]2: 22]{2 ”5] (3. 5} and (3. 6] e . : ‘

Reasons

» . Inhis business paper to the Board, dated 27 January 1999 Dr Tamo said that it
was “strongly desired by the majority of the landowners of the Kamula Doso
timber project area that this project should be treated as an extension of the
Wawoi Guavi timber permit and the prq;ect area sha be awarded to the
developer Wawoi Guavi Tlmber Pty Ltd” . - A

3 A number of the: pcoplc whe gave evxdence to the Ombudsman Commission"-‘_‘f“_
. warmned of the dangers of mistaking the views of some landowner companics
" for the views of the majority of landowners. Like Managing Director Nen, Dr
lamo’s statement about the support of landowners was based cntnrcl) ‘on the -

views of one landowner company, Wawm Tumu Ho]dmgs 5

3 Dr Iamo" ’Wat; 'prepared ""m disre'gard the' advice of thé tcchniéé} staff of the
" National Forest Service and the recommendation of the Western Province
Provincial Forest Management - Commlttee m deOUI‘ of the views. of one..

‘ pnvate landowner company ' - : :

Chaptcr 5.
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. In his évidence befom thc Ombudsma,n C’ommxssmn Mr Iamo admltted that hc,
o was not aware of any landowners making personal rcpresentahon but farmed"
his opimon on whdi was presented to tm, BQard : :

e The statement by Dr Iamo that it was’ tho wnsh of Idndowners that Kamula
Doso be given as an - extension of the ‘Wawoi~ Guavi timber permit was

irresponsible, hi Oh ¥ quostmmbl{: and made W1th0ut qupportmg evxdence

Refe‘ren'c'e

Tfne facts and reasons relevant tc'j-:ﬁ}is opinion are set 011%2_’_.-"}7’1 paraég’faphs {’33} ané{_f{fi.ﬁ}. %

‘Reasons

e Tn his stubmission to the Board, dated 27 January 1999, Dr Tamo referred to
. Rimbunan Hijaw’s investrnent -in the “multi-million kina” ‘mill as reason -~

enough for the Board to d,ward the Kamula Dosm area ag-an axtensxon to '-'_";;’

Wawei Guavi Timber C ompa / -

' Di’ Iamo "i*ec,ommendod ’"ﬁmt Kamu}.a Doso be awarded as an extension to
Wawoi Guavi Timber Company without giving consideration to the fact that .

the area is large enough to support a stand-alone proyect dnd as such shc:uld be

~the subject of an environmental plar@ : v : = <

6 Dr Idmo s posxtlon on the Boaxd was bv virtue. af his posxtmn as'the head of
the Office of Environment and Conservation pursuam to Section 10(1)(b) of e
the Forestry Act. This office was responsible for thc"'"’a,dministm tion of the ﬁi'_-'_’_ﬁ’
Environmental Planning Act which provides for the crucml reqmrﬂment of
environmental plan in any apphcatmn for a umbcr permxt ‘ ;

Cﬁapter 5
 Findings
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® Dr lamo- did 1ot at any stage of the decision ‘making process and in hisf’ﬂi
. submission to the Board, give proper consideration to environmental matters. -
He proved to be more mterested n mauers othcr than thdt for which he wason .
the Boa,rd i : L

. Tbem is no ewdimccu to show that thc: Ofﬁce of Enwronmem and Cons rVation -
' was asked ‘to provide any advice to either Dt Tamo or the National Forest
Board through Dr lamo on the enwmnmcnta} conservation- and planning
dSprt of thc Kamuh DQSO pmjact ' :

. Dr Tamo a(‘md i a Way d;mcﬂy oppome: 6 what would rmson by 1)0"5.‘-:_5
: expected of a-person hoidmg his pmztmn Hxs mnduu was: baflling and -
mghgem E , . o .

Referenee

.‘Thc, facts and reasons reievmt to thm mpzmon are set Qut in parafvraphs {2 1] [3 3] and -'-:-.’i.'.}

Re&sons

el In hxs Estter to-the Mmls{er for Fcn ests Dr Fa’hmn Pok ddied 30 July 1998~Mr” :

i Samol, then the Chairman of the National Forest Board, miormod the ;v]inister};ﬁf
that the Board was prevented by law from allocating the Kamula Doso forest
management arca as an extension of an existing project, until a development.
optmns study -and draft’ “project: gwddmcq were rcwewed and a set of ﬁnalﬂf'_'_f
pmg ect gmdelmes had been 1ssucd by the Board ’ .

. These were mdn'ddtory ‘requiremcntq un’dw the 'Forewj} Act and the Foresiry
Zo - Regulation and had to be comphcd wuh whethar the pmjcc,t was a gtdnd alone
or an extensmn ’ _ . _ L

Chapter 5
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Durmg the B()ard meetmg Mr ‘%dmol remmded the board mcmbcrs of the_:‘;'_:_-':

Rimbunan Hx]au processing facﬂxty at Panakawa and added that it was

important to give the corréct signals 'to investors. He did not raise any 1ssue

about the fact that ima pm]cct gmdelmcs had niot bec—:n lssucd s )
0 He dc,ted comrdry {o his’ own advme to me Mlmstcr whcn he voted in favour of ‘f.'--’:
' the Kamula Doso extension, :
Reference

‘iThc facts and reasons relevant to this opmmn are sct out in paragraphs [2 16] [‘2}17]
_{2 191{2.20] [2.23] [2.24] and {3 51 P : .

Reasons

In his letter of 6 September 1996 to- Wawoi Tumu Holdings, Mr Baing said he
had directed - the Managing Director - of ‘the National Forest Service to -
mmmediately treat the company’s request as an extension to Wawm (;uaw. »
Izmber Company s timber permit. '

“Section - 148(2) of -the- Conslzluzzon states that all departments scctlons

branches and functions of the government must be the political responsibility
of a Minister.  However, Subsection 3 states that Subsection 2 does not confer
ona Minister any power of dn’ectlon or comrol ' 5 :

Section 148 of the Constitution was addrcs‘;cd in Supreme Court Reference N

! of 1982; Re Bouraga {1982] PNGRL 178. The then Chief Justice, Sir Buri -
Kidu stated at pages 184-185:

:(fhapter":‘S
Findings -




This Constitutional Law, in my view, does four things:

‘ {a) it vests in the Prime Mmlster of PNG the power to determme what
o ministerial title a pamcuiar Mmistér is 1o have; and .
by what 3 Minister's respons;balrt;es must be,; and
(e} - of what departments, sections; branches and functicns of governmient
a Minister has political responsibility; and:. - -
fel) : that s, 148(2) does not confer on a Mlnlster any pc)wer of directicn or
control. : : .

o dow; not Say that a Mcmstar has 0o} pawer of d;rectmn or control whatsoever
over a department, section, branch and function of government of which hefshe
has political responsibility. ' 1t.is. my view that .-148 merely says that the fact
that it {ie. . 148) vests in a Minister the political responsibility over a
department, section, branch, étc. in itself .confers no powers of direction or

leontrol aver those bod:es i cannot also Gee that 5. 148 prohibits Parliament
from -making -laws vesting in Ministers power of direction and control over
matters for which they have poiitical responsibitity. -
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The Ombudsman Commission has reported other cases in which Ministers
have -attempted to influence the decisions of Boards and other governmental
bodies through -the issuing of directions. The Commission addressed this
problem-in- the . recommendations ~of " the Ombudsman - Commission’s

Po‘réporena Freewdy Report ( page 529):

Mzmstem muist refrain from dnremmg t)epartmenta! heads to do thmgs ‘when
_they have no power to do so. .

Ministers and members.of the Minister's 'official personal ‘staff must also refrain
from giving directions to other officers of the Department or government body for
which  the -Minister has . political -responsibility. - Officers -of .departments..and
governmental bodies should receive their instructions from their permanant head -
riot from the Minister or members of hus official personal staff .

Section 7(2) of the Faresﬁ)} Act allows the Minister for"‘fForcstsf‘io give ¢

‘e

any

~‘directions to the Forest Authority, through the Board, in regard to the carrying
out of the functions of the Authority as he considers necessary for thc purpose

of aCblCV ing the ObjCCtIVC‘S of thc Authomy

This appears, however, fo bea g_,,ram of power only allowmg the Minis
direct the Board on questions of policy. It does not allow the Minis

arbitrarily direct the Board on specific matters before it. - Nor is the Mir

em‘;")’owered to-direct the Board to breach it‘s statut"ory oblig'aticns.

‘Mr Bamg meddled in the affan-s of thf: Forest Amhonty H1s dlrcctmns
arbltrary and mesponsmle ' g .

Chapter’s
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 Reference

The facts and reasons relevam to th1s opmaon are set out in parag,raphs [2.5] {2 6] 'md
2T : | | |

~Reasons

e From Dr Pok’s letter of 14 July 1998 and the minutes of Board meeting N° 54
' of 4 February 1999, it was evident that he had directed the Board 10 make a
'__.-'vpamculdr decision on the Kamula Doso 1ssuc . : : :

e - As well as giving directions fo the Board Dr“ Pok édﬂfised ‘the Boéfd to
- ‘_'..'-vdxsregard existing procedures-to speed up thc d]locatlon 01‘ the Kamu]a Doso
- forest management area. : . 2 "

e . As discussed under th'e findings concerning Mr Andrew Baing, the power of
 the Minister for Forests to give directions to the Board is limited to policy
“matters necessary for attaming the objéctiveS"of the Board. By giving such a

specific direction Dr Pok dcfcated thc purpoqe of hdvmg:, a Natlonal Forest
o B()drd : . : . o : :

: . ‘er 1‘()%_ meddled in the affairs of Lhe Forest Authonly HIS dlrecuons were
: ~‘arbitrary and mcqponsxblc ' . . :

- Reference

 The facts and reasons rclcvant to thls opxmon are set out in paragraphs [2 19 and
= {2 23} , . , ,

" Chapter s
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-~ Reasons

s The Govemnor of Western Province, Norbert Makmop, wrotc to. then Prime
: Minister Bill Skate on 24 September 1998, requesting Mr. Skate’s urgent
support to ensure Kamula Doso was not awarded as an extension 1o the
~Rimbunan Hijau subsidiary company. : : - i

. | Mr Makmop was ba@kmﬂ a rwaI proposa} for the Kamula Doso forest arca by
' o another M&i&yS‘i‘lﬂ goéﬁﬁ_.,an c()mp:my Sime Darby Berh Zld .

e ‘ Mr ‘\fhkmop Wmte to then T\/Iunstor f"or Forests Petc,r Aru‘i on 27 Cctober
- 1998 stating -that the Western' Province Provincial - Executive -Council ‘had -~
approved ‘and endorsed the conceptual proposal submitted by~ Sime Darby.

He said that a Board decision to allocate Kamula Doso to any Lompany other -
than Sime Darby “will be strangiy opposed and rujnctcd by ug” B

e He urgcd thc Mzmster fo interverie in t“hc matter by c:xcrmsmg his auth rity to
‘ ensure all ‘the above-mentioned -areas arc -advertised for tender or, he added,
““alternatively grant all thc areas o Sime Dmby bv yway of an- cxtcnmon to East i

Awin YMA” : : ; :

. It the opmion of the Ombudsman Commission, Mr Makmop’s motivation for
' seeking ministerial and prime ministerial intervention was ot a desirefoscea
fair, transparent and well:considered decision made, but rather the de;lrc for
an arbitrary decision to be rmciu in fdvom of blmc Dd.rby : i

e Mr“Makmop‘ meddled in thc affairs’ ofthc, Port,st Aut hority. His mquebts Wcm,_
: 1mpropc3r and mesponmblg - ; :

Clmp(er S
Fmdmg;




BS Opinion are s*vt olt m mm r&p’?ﬁsz: 2.2

Reasons i
a }ahﬂ}; p";m ‘_Ewe «‘Vi 5 ?{} e -v gjmﬁaructiﬁ)ﬁ @f iﬂ& VQHGQY i’fi}w ﬁjf‘%
Panakawa was first. w,,%nmm y- Minister for Trade asd Industy, Mr

\zaﬁm

& On'27 August 1997 Prime Minister Bill Skate wrote to Minister Konga dsking
' to be informed of the status of the project-and at the same time urging him to
prepare a.cabinet ,smbmissienfor comid@mtﬁam. R . o

#.0n Sez’pswmber M? Kowd referred 4 bsmf ‘pmpomi 10 the Searpwry of the
Department of Trade and Industry Joshua Kalinoe who dirécted that a draff
National Executive Council submission be prepared on- the basis of the
document subm%ttcdby I\/;{r K;smga, L e e e e

8 The submission was ima}m,d and inma for fnal scrﬂcmngj 'by tze inter-
ol depdmmepmi project sc:*ecnmg mmm:ttm on 23 Cptember 1997. =

e }“}m@mg» {Fli‘ mém«depaz’{menm'ﬁ "ém'amifétéc” meéting t:r»;i" 24 «Sépmmbér fmost 1
members expressed concer that the National Executive Council submission”
was “being . rushed. The Chairman; Mr Joshua Kalinoe, explained that “the '
standard NEC screening process ‘was Hy pdqsed duc ‘m the urecncy Of the
matter and pemwdi directions: :

' Depaﬁmmm and agencies hawmw ah gmerasl in thc* pr C)ject d,nd its 1mphcat onsf;_--_-’_’_ﬁ
s were not given the opportunity to review and to conttibute to the submission.

Chapter 5
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a On 25 Séptnmbe}‘ 1997 the National Exccutive Cbumcilﬁbpmve&'the pré‘bosal
- for the construction. of the" veneer mxll in prmmp ¢ and also approvcd tax

mccntrves for the projcct

o " The Depar’tment,, in particxﬂér its ‘héad,n Mr Kalinoe, ‘;_-a.lloi‘&/ed_f its standard i
decision making processes to be bypassed for the sake of political expediency

th hout the beneﬁt of necessary mformdtlon
g Refei*ence

* The facts and reasons rcicvam to thxs oplmon dre set out in parag:,rap 13‘ { 9]
and [2 ISj :

Cﬁé‘npter 5
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6. RECOMMENDATIONS

| [6,I§ > LEGAL FRAMEW()RK FOR MAKING RECOMMFNDAR IONS :

As md;c ated In Chaptcr 1'the'g gjcnemi pmpme of 11113 investi gatmn was 1o detemﬂnc?
~whether any of the conduct under investigation was wrong and {o determmc whc:ther
_'_.-jdny laws or ‘,uimn‘mt‘ratx‘vc practices were defective. : y

The Ombudsman Commission is c::Xprass}y auth.orised to form an opinion on such’
“matters by Section 22(1) of the Organic Law on'the Ombudsman Commission. :

1If, after conducting its investigation, the Commission comes to the conclusion that.
some-of the conduct was wrong or that any law or administrative practice was
“defective it is authorised to make specific recommendations. Such recommendations
~are made under Section 22(2) of the Organic-Law on the ‘Ombudsmcm Commiission.

" Section 22(2) states:

Hinany case fo whlch this Sectmn apphes the Commzsmon is of the opinion that anyb
service, body, person or other appropriate authorsty shouid ~ .

- {a) consider the matter further; or
{b) ‘take certain specific action; or »
fe) modify or cancel any administrative act ‘of
{d)} . .. alter any reguiation or ruling; or B
e} ‘explain more fully any administrative act; Gr
: (f) _do any other thing,

the Gommnss:on shall report st’s opmmn and the reasons for it's opmlon, to the Mmlster
responsible for the relevant service, body or person.and .to the permanent Head or
statutory head responsible for the service, body or person, and may refer the matter to
“the Public Prosecutor if action by him is warranted and may make such
recommendations as it thinks ﬁt, ‘

“In this chaptc:r we make a number 6f regommendduons based on the findings of wron g,
conduct and defective administration rcferred to ear]lcr : .

“Each recommendation i set ou‘é as folldws:
e the recommendation is stated;

- the recipients (1 €. the pcrson to whom thc recommendatlons are dlrected) are
identified; : - - ‘

“Chapter 6
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e the main reasons for makmg:, s the re:commendanons are stated

{6.2] RECOMME NDATIONS CONCERN ING PARTICULAR
B INDIVIDUALS ' : ,
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We recommend that some individuals have their continuing public employment

carcfully reviewed. The Ombudsman Commission is of the opinion that ho
public-offices must ¢ontinue at all times to be accountable for their actions,
they have left the position in which they were- found to have: commmed the
mnduct and are occupyz% new pomuons - '

;‘6.31  RECIPIENTS OF RECOMMENDAFIONS

ders of
even if -
‘wrong -

When we make recommendauons we ‘arc obl xged by Secuon":22(2) of the O’fganz‘c ";‘:'_;5

Law on the Ombudsman Commission to identify the service, body, person ¢

appropnate authority who has to carry thermn out

r other

W are d}so obhged by Scctxon 22(2) of the Organzc Law on rhe Ombxdsmmz g
Commission to report our recommendations to both the Minister and, if appropriate,”
the permanent or statutory head responsible for the servxce body or pﬁrson who has to .

carry out. the rewmmendaﬁom

in re]atlon to- cach recommendatxon made, i thzs chaptcr recipients
rcuommenddtmns are listed as follows:- : e

L ‘ﬁrst the servic‘c body or person we arce askin“g“to do tllings is‘identiﬁed' i

o secondly the M_mlster rcsponsﬂ)le for that SC]’VICC body or person is'iden

& thlrdly if appmprrate the permancnt or stdtutory head responmble
scrvxce ‘body or person 1s 1dcnt1ﬁed

l641 RL&,PONSIBLEMINISILRS

bectlon 148 of the Constztutzon prowdes that eac,h departmcnt sectlon br
function of government must be the political responsibility of a Minister. The
Minister has the power to determine the titles, portfohos and rcsponsxbﬂme
Ministers. . _ - s . .

At the time of the preparation of this report, the service, body or persons
specxﬁc recommendations are being d]I’CCth were the responmblhty of the M
set out in the table below. » : -

Chapter 6
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TABLE: 6.1

MINISTERS RESPONSIBLE FOR FOLLOWING UP
IMPLEMENTATION OF RECOMMENDATIONS

Service, bodies or persons bemg Respm‘xsible:Minister
| asked to do things o

Chief Secretary to Government Pume Minister, g
- ) 2 | Hon Sir Mekere Morauta Kt MP
National Executive Council:

Secretary, Department of E anonm@m v Mxmstex‘ ﬁor Enwronmcnt and Comewatmn‘l_;:

‘and Conservation 3 : i ‘Hon Herows Agiwa MP
‘Managing Director, National Terusl | Deputy Primie Minister and Minister for

Service ) | Forests Hon Michael Ogio CBE MP
..Naﬁon_‘a} Forest Service:
National Forest Board

Provincial Forest Management -

Committees . -

Secretary, De,p&mmcnt of Trada dnd | -Minister for Trade and Industry

Industry .- | Hon Tukape Masani MP" :
Secretary, Departmcnt 0£ Lands and | Minister for Lands and Physical Planmng
‘Physical Planning - = | Hon Charlie Ben]amm MP - :
Attorney General - - | Minister for Justice

" : 5 | Hon Puri Rumg MP

‘_:{6.5} ; DUTIES OF RECIPIE‘\J TS or REC@MMM@)ATIONS

.‘.Tho (aci thal our opinion on ihmgs to ba, d(me are expresscd in the form of -
“‘recommendations” does not mean that rcmpwms are cmtlt?otmgnore them..

-;;Each rec’ipiem is req_uir‘e’d u.ndér Sectiah’. 22(3’) of the Orgcm ic Law on the ()mbitdsman'-’_f
~Commission 10 notify the Ombudsman Commission in writing within 30 days after the -
“days of the service of the rcport of the gtepﬂ propogcd to be takcn to g;vc cflect toour
-'-recommenddtlom . . o : v o

‘:"__'.’Chaptex"iG _
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if the Cammmsmn BO reques;m the msponmble Mmmter Pamanent Head or atatumw
‘'hgad s the case may be, shall, within such period as is specified by the Commission, |

fotify the Comimission as to the steps; i any} ttimt he p:op03e9 to take to gwe effect to its

mwmmandaﬁmns ; - :

Amwdmviv thczc is a duty placed on cach recipient of 2 recommendation to notify
" the Commission; and if it is proposed not to implement any recommendation, there is.
a further duty to- give cogent and convincing reasons why . the recommendations
cannot or should not be implemented. These duties arise due to the combined effect of
“the Lcmslzim‘zon and the ()igam;: Law on z‘he Omhudsman Lmnm SSIOH. B S

A Mth m wmp’éy with these dut;c:‘; may rcsalt m the Ombudsmm Commxséion i
commencing etiforcement momedmam n the Nationdl (Jourt pursucmt to Semmn 23 of
the ( mmz z‘ufszz : :

(661

M‘ﬁi)i* X ()F RhCOM’\’HFNDA’IIQNS

Number -

The Natmm} F ozc,st Board and thc Department of }vau onment and (,emurva ipn ensure that
the ‘provisions of the Environmental -Planning Act Chapter-370 be- comphed wnh i {he
allocation-and 1mpk,mmtahon of all forest developmmt project i the country.

The Fnresiry Act 1991 bc* amendcd $0 that it expresslv states that the Minister for Fc)rests
may only directs the Board on matters of pohcy and not on opérational matters. - :

Chapter 6
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10

The National Forest Board undertake annual reviews of all logging operations in the couﬁﬁ‘y
to ensure full compliance with contractual obhgatxons and to, carefully screen ﬁmm:
applications from defaultmg commpanies, : '

That the National Executwe Co\mcx} notify Wari: Iamo Qt 115 interition to tcrmmdtc: ins,
appointment to the National Porest Board. e - :

Coordination betwéen depaﬂmems be: observed to ‘ensure nccc%ary comphancc with ali
requirements relating to proposed forest pt’OJGCtS ’ - :

~ Chapter6 -
. Recommendations
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dm:m da e wnth“,the Fa;éstry Agt* ,

Recipients
s The members of the National Forest Board.

& Minister for Forests.

Reasons

e . The forest management agreement for Kamula Doso was signed by persons
' who had no authority to do so under the constitutions of the incorporatéd land . -
- groups-established under thc Land (;roups ]ncorpomz‘zon Act. Ihus 1herc was

no- vahd agrccmont

s Inithe absence of 2 valid forest management agreement between the customary
Jandowners and the PNG Forest Authority, the National Forest Board had no-

right to ‘assign logging rights to' traditional forest resources either as an
XtCl‘lb]OI‘l to or under a timber pcrmxt to'a. devclopcr ‘ ' '

e o It isa mandatory requncmcnt of the Forestry Act 1991 that a for‘e‘:“s{
mandgemcnt agreement must be in place before a forest development project

" can be set up. Since there was no proper agreement the “decision to award
Kamula Doso as an extension to ' Wawoi Guaw I1mber Company isvoid ab -

initio, 1e de from the begmnmg ' = ’ ;

s In order for the pfoject rdwcntu;’i’te a new forest management agreement must
“be entered into- between the incorporated land groups and the PNG Forest -
Authonty This process is soon to be comp]etcd ' o

Chapter 6
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: A fomlal decision shou Id be made dcclaﬁno ihu dccxsxon of 4 Pe‘mvaxv 199G
" as a nullity before a further duc:smn is'made to assign thc, Kamula ‘Dom 1orcst
_arcatoa dcvelopcr : : > o -

Recipients

e

' Members of the National Forest Board.

Secrctary, Department of Environment and Conservation.

e Minister for Forests
*Minister for Environment and Conservation:
~Reasons
Ihe Enwmmncnml Pianmncr Ar’t 1978 18 concemed thh thc dwclo;}mcnt of
‘ 1}16 -environment - ‘having . regard to uniform systems - of umuonmenml‘
‘ management in- accordance ‘with the fourth- National ‘Goal.- That is-for ou
" natural resources and environment to be conserved and used fox the co lu,mp
: - benefitof us all and to be replenished for the benefit of future generations.
‘e The Act provides for the submission of detailed environmental and social
’ ~impact assessments, which are intended to protect the environment as well as
~the interests of the landowners who are:in most cases SUbblSlLI‘l(,C szardcnus
, - who depend on thc land for thctr livelihood. o
e The reqmrements of thc Act szem from the foutth Nattonal (JOdI and’ 1hu<,fore

ﬂ-rcqm re strict comphancu

'.'j.'iv Chapter 6 N
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Section 77 of the Forestry Act makes it_f';mandafbry for an environmental plan
to be submitted together with an application for a timber permit. SR

Recipients

& .

The Managing Dircctor, National Forest Service.

The members of Provincial Forest Management Cormittees.

of the

o The Chairman; National Forest Board.
. Minister for Forests.
Reasons -
a'.--: Provincial forest management committees are required by the Forestry Act to
evaluate proposals from project proponems and gwc their recommendations 1o
> ﬂ‘m thlondl Forest Board : : o :
Te Séc,uon 70 of the Act empowervsv these committees to’“éictuaﬂy'vnegot ate the
o project agreements with project. proponents and to subrmt a final draf
| pmjoct agrcemem to the Boand s ' - :
o Each c,ommmcc is rcquxreci Lmder Sectlon 58(f) of the Act to sa‘usfy itse If as to
*the authenticity of the tenure of the customary landowncrs clcummg ownersh,ip o
' of the land. : . § .
. : The commlttccs are emrusted w1th the task of ensurmgr, thai there 15 Iandowher

consultation before a forest management agreement is approved. They are:

awareness campaign and in’the ‘incorporation of land - groups. Th

“responsible for ensuring that landowner interests are catered for in the initial

ey are

expected to and take a- leading role in the formulation of the development

 options study as well as the project guidelines for the project proponent. -

Chapter 6 -
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In the case of Kamula Doso, there was 1o proper consultation between the -
Western Province Provincial- Forest -Management - Committee and = the
Jandowners, and this resulted ‘in’ the - forest management dgrcemcm being

signed by persons who were not duthorzsed to do so.

‘Tha recommcndatmn oi c:a(,h mmmxttec mus’{ b conmdered and where aﬁ_::
recormendation is rejected, valid reasorns must be, given. - :

.-'Recipiehts
Members of the National Forest Board,

Minister for Forests.

0 Minister for Justice,

. Attorney General.

Reasons

e Seétibn‘?(fl) of the Forengﬁz Act ¢onfers on the Minister the powéf to'g \giv“é‘to;_,

the PNG Forest Authority, through the Board, any direction in regard to the'-j.f

o carrying out of the functions of the Authonty :

° In the course of‘ this lnvesugatmn it was ev;dcnt that thls pl‘OVlSlO‘ﬂ was’"iv
misused by consecutive Ministers to-give directions to the National Forest”
Board on the awarding of Kamula Doso as an cxtonsmn to. the lebuna:n'}}i
Hgdu group of compames '

. Such ministeﬁal'directives should niot be allowed in operational matters.

. As presently drafted, Section 7(2) provides an avenuec for abuse. Any

ministerial directive should be limited to matters of policy.

~ Chapter 6 »
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Mem berél -:of the Nati@nal.*ﬁomst ‘jgoard\,

Minister for Forests:

Reasons .

During the course of this investigation  many of _the“' officials inten
including members ‘of the National Forest Service and the National
Board, were unsure of the exact: mccmm& > of an “extension” under the F
- Act : 3 S .

Sévcral were of the view that a Board policy existed that any are
-80,000 hectares. was . to be treated -as astand-alone project and
extension. Others said there was o such policy except that for sustai
~purposes an area with the potential to harvest more than 80 000 cub1c 11
to be treatcd asa stzmd-alonc pl'O]CCt : : .

‘ It is‘necéssary to s’tate‘eXactly thc' gross i?éggab]’evarea that should be tre
a stand-alone project {and therefore not an extension) taking ‘into

viewed,
“Forest
oresiry

“above
not an -
nability =
etrcs s

sated as
account

factors such as the commercial- vmblhty and the socxdl dnd envxrommcntal

o 1mpac:t of sucha pro;ect

The 2000 amendment -*tb the Forestry Act prohibits a project from being

awarded as an extension unless it is so small onits own that it 18 ur
support a commercially viable project. However it is important that th

clear and identifiable policy to put that amendment into practical effect.

) Chapter 6‘"‘}";
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‘Recipients
‘Members of the National Forest Board. -
Minister for Forests.
‘Reasons
'lm In his lc:téuf of 21 May 1908 1o the Swrotary for Trade and Industry, the::
Managing Director of the National Forest Service, Thomas Nen, was. clcaﬂy
aware that Wawoi Guavi Timber Lompmy ‘was not complying with 'its
obligations under the umber pemm msu@d to 1t for the Wawoi (Juavx fomst :
mmagbembm area. : : = » :
K The decision to award the i wiuch bigger Kamula Doso area as an extension {0
' thc same company was cmxtradxctory amd ;rmimnai given thdt non- comphancc: :';
- The recent mtmuwade review camed out by the mdept—mdcnt review tedm ‘nas;{
L _suggcstcd that non-compliance Wm h the duc process of the law is w1dc¢;preacj-{
-7 in the forest industry. s
. The fourth of the Ndhonal (;oals under the (;omntuizon calls for wise use of"?
: our forest resources with Cl’ﬂphdbﬁ of conservation and replemqhmem in the
interests of our dwclopmemt fer future gaeneratmns : : -
0 Tt also calls for spemai comldcratmn to hc gwen to bmdlvc:rsxty issues. 'Ihesc{;
’ are very important issues that can only be properly addressed if annual TEVIEWS
,are undertaken and non—comphancc 1s dea]t thh for(,cfuliy 5
'Our forestry faws must 'be ‘strictl"y enfork::ed. e "' 

Chapter 6
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e The National Forest Board has a fiduciary duty to Customary resource owners
"to ensure that resonrce owners benefit fairly from the use of their resources

and that these resources are wisely and sustainably used thh thc intere sts of -

fumre gﬁﬂémtzong of Papua Ncw Gumeans n mmd -

‘ Récipien;s
o . Cﬁid Sec;étary ﬁtc:i:.'.Go'Yené'mem. v
* Pgme 'Mii;istcr, | |
Reasons |
o ”1hé canduct of fhomaf; Nen as thc Maﬁégxngj D1rector ;f the Nauonal l;fore‘st
' Service and as a member of the National Forest Board at 'the time the decision

~to-award Kamula Doso as an extension to the Wawox Guavi tlmber pcrmlt area
3%; made was clearly wmng ' : - S

e Hc 1 dlled to live up to the standard demanded and cxpectcd of hmn

. M}: Nen was repeatedly mdemswe and contrad;ctory in his handlmg 6f the -
) Kamula Doso matter, which was ev1dent i hxm actmg COl’ltl‘de 1o h s’ own .
ddVle to the Board : : : _ - i

. Mﬁr Nen 1o Ionger holds the ofﬁcc of Managmg Dlrecmr of the National Forest
U Service and it-is- essential that his on-going: pubhc empioyment or re-
cmploymmt be carcfully and crmcally rev1ewcd o

: Chapter 6
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~Recipients

- “ __Nationai Execﬁiive Coﬁhcii.‘

e ‘:Prime Minister. :.

3 {ﬁReasoi.lls

:'.'fio The conduct of Wari Tamo as a member of the National Forest Board at t“l(‘f;'
time the decision to award Kamula Doso ds an extension 1o the Wawm Guavz“

- tlmber rights purchasc area was made, was wronig:

LS ‘As rcprcsentativu of thc Ofﬁce of Environment and Conservation on the

Board, he failed to gwe any propcx: adv1ce and conmderatmn to enwronmemdlj
‘CONCeIns. : ) :
e EI:HC failed to live up to the standard demanded of him as the chief cori";éervatoi:i

and the head of the ‘body responsible for environmental matters.

e o In thc opinion of the Ombudsmdn Commlssxon Mr ldmo should not contmud
_to hold an office he has shown iumse}i unable to adequately perform. ‘

, é’hapter 6
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« . Minister for Forests.

m"_-; Chairman, National Exccutive Council.

Reasons

e The conduct of Mr Samol as a member of the National Forest Board at the
time the decision to award Kamula Doso as an extension to the Wawm Guavi g
ﬁmbcr rights purchasc arca was made was wrong : : -

e M’r Samol who hfad bee'n a car‘éer forester was fully aware that mamdatory

 requirements of the Forestry Act had not been complied with: but did not -
provide any dissenting views to the decmou madc by the Board on4 I*e’oruary

1999,
o He izu ed to llve up to the Standdrd demanded of him as the Actlm_> Chamhzi‘n
" ofthe Board , _ .
. .Ir'i'-fthe opihion of the Ombudsman Commission; Mr Samol should not continue ‘:'_:_.f

to hold an office he has shown himself unable to adequately perform..

Chapter 6
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" Recipients

) “Chief Secretary to Government.

e  Prime Minister.

Reasons

) " The National Executive Council submission for the construction of the veneer

) - mill at Panakawa was compiled by the Department of Trade and Industry and
“rushed through the National Executive Council without proper consultation’

“with other relevant departments and bodms like the Dcpartment of Isorest and
‘___thf’ PNG Forest: Authonty : . . o

‘ . Provxswns of the f*orevtry Act reiatmg to 11ccncc<; were 1;_,nored and'
' “subsequently breaches of the Act occurrcd as a rcqult of lack of consultatlon f
“and coordination. ' : : v . v . v

) Tt was rcvca]cd durmg this mveshgatmn that thcro hdd bc—:an some reservatlons
' “raised with the Department of Trade and Industry by the National Forest
Service on the performance of the Rimbunan Hijau subsidiary, Wawoi Guavi-
‘Timber Company, before the approva was 51 dnted for the estabhshmcnt of the
“millat Panakawa - ‘ : : '

e "":Those resewa‘uons were not taken semously by thc Departmem Oi Trade aﬂd
o .‘Industry S
e "'Approval was not grantcd at the time: the cqulpmcnt for the mlll was brought

“into the country. Proper legal and technical advice, feasibility studies and
- consultation between' the gow:mmcnt departrmnts and bodies did " not take
: pldce as reqmred Standard screenmg_, pmcedures were by«pdssed

e Coordination and consultatmn minimises the nsk of havmgv to pmceed Wlth a
. pro;ect that is techmcaiiy and iegally defectlvc =y

- Chapter 6
© Recommendsitions




The constriction of thc’";mill af't"fPanakéWa was a cas"'é", where a number of

happening.

Recipients

®-

Reasons i.-'f

® .

The construction of the veneer mill at Panakawa was one of the

* Wawoi Guavi Timber Company and Rimbunan Hijau Timber Process
“‘rights in the Kamula Doso forest area: Rimbunan Hijau Timber Process

. any other logging company for the purchase of logs for its veneer mill.

Membersef the i&ationai;?orest .,-l:gboard.
S":‘é:cretar};’bi)apanihem of i’rade and Indu%&y.
| M.vémagi ng Dl"“r“E‘JCtO’i’, NétiOhai I;;or;est Sch’iﬂQe.
‘ I\%ﬁniStér %’ér Péregfs.” | ¥
; l\}i:i;nister for Tradé and Iﬁaustry.

Minister for Environment and Conservation.

considerations in the decision to award Kamula Doso as an extension
~Wawoi Guavi TRP. The fact that the mill was constructed without

screening and approval from the National Forest Board Wgs overlooked.

two subsidiaries of Rimbunan Hijau. Both companies do not have aty 1

not have any log sales agreement with Wawoi Guavi Timber Company

: Cﬁapter 6
Recommendations
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Rimbunan Hijau Timber Processing in setting up the veneer mill was a forest

industry participant within the meaning of the Forestry Act and as such was

required to obtain a licence under the Act before it could set up the veneer mill
and start buying logs to process. At the time the mill was constructed 'the
company had not obtained any licence from the Natloml Forest Board ‘

Thc National Forcqt Board f’nled te enstire thal Rmbumn Hx_;au }“ n“nbcrh
‘_Processmg complied with the 77, orestry Act when it set up the mill. -

,{n view of the conduct of the lebundn H]Jau group of companies that has
‘been revealed by this investigation, it is timely and necessary for the National -
‘Forest-Board -and the Managing Director of the National Forest Service to
‘have a particularly close look at how the R1mbunan Hl_ld,u Group conducts its
business in Papua New Guinea. -

Chapter 6
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7. CONCLUSION

(7] DEFECT IN THE KAMULA DOSO FOREST MANAGLMENT i

AGREFMFNT

Thc dcmsxon of the Natxonal Foresl Board 10 derd the Kamula Doso

f‘orest -

management area-as an cxtension to the Wawm Guaw nmber ngjhts permlt was

defective for mree maln reasons.

First it was based on a‘.‘forest -managcmcnt agreement that was void. Secondly, it “3"",',

breached the provisions of the Forestry Act relating to extensions. Finally,
based upon 1mprop<.,r considcrations. : : :

hndmgjs of wrong conduct have been mdda concemmé, the actxons of publxc 0
and Eeddcm i th;‘; matter. : .

[7.2] COODIFADFRSHIP AND GOOD (JOVLRNANCE

Good and desxrab]c govemzmce of any.-mstltutmn, prwate or pubhc, as well
" nation is dependent upon good leadership and’sound management.  Good

it was

fﬁcials

as of a

understand their roles and responsibilities and perform their duties within the ambit of

the law that governs their conduct. The same applies to private compdmes 1nvo

an mdustry that is mszulatcd bylaw for the pubhc good

lved in~

Pubhc ofﬁmals who are cmpowercd by ].aw to make ﬂdemSlons that will affect the lives

of individuals ‘must ensure that they carry out their duties in good faith
comphance with the laws. They must be g good role models. Profcsqxonal nc;:,h ge¢
public oiﬁcwls must be dealt with seriously.

‘ Thc fol lowmg are some charactensucs of good g,ovemance necessary to ehmm
admmmtratxvc practlces : : :

o ‘ honesty

.‘--_f,, diligence
. corf's':istency’f
| . Competéﬁcy:

Cﬁﬁpter 7
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. compliance with "éstabiiSﬁed iaw“s'" and préécdureé’
.. standing up to polmcai mterterence

People in responsxble posumns in govemment are leadext; and thc:rc,fore must exercise
“due diligence, honesty and - consistency -in the work they are entrusted  with.
‘Inconsistency in decision making creates doubts in 1h€ mmd of the pubhc that the
‘ dcc&szon maker has been mﬂucnccd by Outsuie sourccs -

’-":'Expcrieme has shown tc)o ihat politié‘al intcrfemnce 'axld frequent changes in senior-
positions results in ‘ad-hoc, inconsistent and incompetent decision making. Blanket
-":japprovals by the National Executive Council without giving consideration to proper
- screening processes are dangerous and must be discouraged. There is little point in-
“having the Forestry Act if those who are entrusted with the rcxponsxblhty for
- administering it turn a bhnd ~eye to flagrant bredc,hes of thc: law. :

[7,3] i_FIDUCIARY’ DUTY

The fourth of “Piapud New Guinea’s Nationial Goals inif;oscq ‘fiduciaif.y duty on those’
~responsible for the management of our natural resources and the environment {0 use’
- these resources for the collective benefit of us all, particularly the customary owners.-

~Our natural resources must be replemshcd for the benef tof future: generat1ons

A hducmw is a custodian; waspapa ‘ot a naria tauna. A ﬁducmry does not havc

" exclusive rights to use and dispose. A fiduciary is a trustee who is responsible for and

~ who 'must act in the best interest of the beneficiary. This is a primary constitutional :
obligation that must be taken much more seriously by the members of the NauOﬂai'
* Forest Board and other pubhc cfﬁcmls who arc placed in 11du<>1 ary posmons -

- The Board‘must take ‘speci“al care to prot‘ec:.t, the nghts of resolirce oWners especiaﬁy'
~ those in remote areas who are illiterate. These people must understand the nature of
' the agreements they enter irito and must be allowed to seek independent advice before
- they make decisions. Their position must not be undermined and disregarded. -

174 SUMMING UP

“This is the second Ombudsman Commisblon report mto the issue of the derdmg of
an extension to an existing forest mcmagement pwj cct : -

~ The first report was Lhe ]nvestzgatzon into the zssumg of a permzt to Turama Pores't

Industries in the Gulf province which was finalised in 1995. It is sad to note that not a
"ot seems to have been learned by thc National Torest Board after the final rcport on
- Turama was made public. : : - -

:I;,Chapte'i; 7
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- The provisions of the Forestry Act relating to extensions have been amended in a way that
- should prevent a decision such as the one in the Kamula Doso case from recurring. But that is
~no reason to be complacent. There is still' much to be lcamed from the serious ﬂaw‘s inthe
- Kamula Doqo decmon-makmg pr()(,et;q : : : -

- We ask the leaders to whom we ' have dlrected our recommcndatnom to carefully and
conscxentlousiy consxder our recommendations, and 1mplcment them w1thout dclay

,f_»mwo e g S RHITOLO . PMASI -
- CHIEF O QD‘;M ~ 'OMBUDSMAN ~  OMBUDSMAN
~ PORT MORESBY
19 JULY 2002
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